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Now Available Online

Code of Federal Regulations
via

GPO Access

(Selected Volumes)

Free, easy online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government Printing
Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
officia online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.
O  http://www.access.gpo.gov/nara/cfr
Titles currently available are:
For additional information on GPO Access products,

services and access methods, see page Il or contact the
GPO Access User Support Team via:

O  Phone: toll-free: 1-888-293-6498
O Email: gpoaccess@gpo.gov
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Tuesday, February 18, 1997

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation
7 CFR Part 457

RIN 0563-AB53

Common Crop Insurance Regulations;
Cotton Crop Insurance Provisions

AGENCY: Federal Crop Insurance
Corporation, USDA.

ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) finalizes specific
crop provisions for the insurance of
cotton. The intended effect of this action
is to provide policy changes to better
meet the needs of the insured.

EFFECTIVE DATES: March 20, 1997.

FOR FURTHER INFORMATION CONTACT:
Stephen Hoy, Program Analyst,
Research and Development Division,
Product Development Branch, Federal
Crop Insurance Corporation, at 9435
Holmes Road, Kansas City, MO 64131,
telephone (816) 926-7730.

SUPPLEMENTARY INFORMATION:
Executive Order No. 12866

The Office of Management and Budget
(OMB) has determined this rule to be
exempt for the purposes of Executive
Order No. 12866 and, therefore, this rule
has not been reviewed by OMB.

Paperwork Reduction Act of 1995

The information collection
requirements contained in these
regulations were previously approved
by OMB pursuant to the Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35) under OMB control number
0563-0003 at the proposed final rule
stage.

The amendments set forth in this final
rule contains information collections
that have been cleared by OMB under
the provisions of 44 U.S.C. chapter 35.

Following publication of the proposed
rule, the public was afforded 60 days to
submit written comments on
information collection requirements
previously approved by OMB under
OMB control number 0563—-0003
through September 30, 1998. No public
comments were received.

Unfunded Mandates Reform Act of
1995

Title Il of the Unfunded Mandates
Reform of 1995 (UMRA), Public Law
104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. This rule contains no Federal
mandates (under the regulatory
provisions of Title Il of the UMRA) for
State, local, and tribal governments or
the private sector. Thus, this rule is not
subject to the requirements of section
202 and 205 of the UMRA.

Executive Order No. 12612

It has been determined under section
6(a) of Executive Order No. 12612,
Federalism, that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. The provisions contained
in this rule will not have a substantial
direct effect on States or their political
subdivisions or on the distribution of
power and responsibilities among the
various levels of government.

Regulatory Flexibility Act

This regulation will not have a
significant impact on a substantial
number of small entities. New
provisions included in this rule will not
impact small entities to a greater extent
than large entities. Under the current
regulations, a producer is required to
complete an application and acreage
report. If the crop is damaged or
destroyed, the insured is required to
give notice of loss and provide the
necessary information to complete a
claim for indemnity.

The insured must also annually
certify to the previous years production
or receive an assigned yield. The
producer must maintain the production
records to support the certified
information for at least 3 years. This
regulation does not alter those
requirements. The amount of work
required of the insurance companies
delivering and servicing these policies
will not increase significantly from the

amount of work currently required. This
rule does not have any greater or lesser
impact on the producer. Therefore, this
action is determined to be exempt from
the provisions of the Regulatory
Flexibility Act (5 U.S.C. 605), and no
Regulatory Flexibility Analysis was
prepared.

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order No0.12372

This program is not subject to the
provisions of Executive Order No.
12372, which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order No. 12778

The Office of the General Counsel has
determined that these regulations meet
the applicable standards provided in
sections 2(a) and 2(b)(2) of Executive
Order No. 12778. The provisions of this
rule will not have a retroactive effect
prior to the effective date. The
provisions of this rule will preempt
State and local laws to the extent such
State and local laws are inconsistent
herewith. The administrative appeal
provisions published at 7 CFR part 11
must be exhausted before action for
judicial review may be brought.

Environmental Evaluation

This action is not expected to have a
significant impact on the quality of the
human environment, health, and safety.
Therefore, neither an Environmental
Assessment nor an Environmental
Impact Statement is needed.

National Performance Review

This regulatory action is being taken
as part of the National Performance
Review Initiative to eliminate
unnecessary or duplicative regulations
and improve those that remain in force.

Background

On Tuesday, September 3, 1996, FCIC
published a proposed rule in the
Federal Register at FR 46401-46403 to
amend the Common Crop Insurance
Regulations (7 CFR part 457) by revising
7 CFR 457.104 effective for the 1997 and
succeeding crop years.
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Following publication of that
proposed rule, the public was afforded
30 days to submit written comments,
data, and opinions. One comment was
received from the crop insurance
industry. The comment received and
FCIC’s response are as follows:

Comment: One comment
recommended that written agreements
should be continuous and the valid
period be stated in the wording of the
agreement.

Response: Written agreements are, by
design, temporary and intended to
address unusual circumstances. If the
condition for which a written agreement
is needed exists each crop year, the
policy or Special Provisions should be
amended to reflect this condition. No
change has been made to these
provisions.

FCIC has made the following changes
to the Cotton Provisions:

Section 2(d)(2)—Corrected the
provisions regarding center pivot
irrigation systems. Language in the
proposed rule stated “* * * that the
corners of a field in which a center-
pivot irrigation system is used will be
considered as irrigated acreage unless
separate acceptable records of
production from the corners are
provided indicating otherwise.” This
provision should have read “* * * that
the corners of a field in which a center-
pivot irrigation system is used will be
considered as irrigated acreage if
separate acceptable records of
production from the corners are not
provided.” This clarification makes the
wording consistent with other crop
provisions.

The contract change date for the 1997
crop year was November 30, 1996. It is,
therefore, too late to make this rule
effective for the 1997 crop year. The rule
will be effective for the 1998 crop year.

List of Subjects in 7 CFR Part 457
Crop insurance, Cotton.
Final Rule

Accordingly, as set forth in the
preamble, the Federal Crop Insurance

Corporation hereby amends 7 CFR part
457, effective for the 1998 and
succeeding crop years, as follows:

PART 457—COMMON CROP
INSURANCE REGULATIONS;
REGULATIONS FOR THE 1994 AND
SUBSEQUENT CONTRACT YEARS

1. The authority citation for 7 CFR
part 457 continues to read as follows:
Authority: 7 U.S.C. 1506(1), 1506(p).

2. Section 457.104, paragraph 1.
Definitions (1), (q)(2) and (s) are revised to
read as follows:

§457.104 Cotton crop insurance

provisions.

* * * * *
1. Definitions.

* * * * *

(I) Planted acreage—Land in which seed
has been placed by a machine appropriate for
the insured crop and planting method, at the
correct depth, into a seedbed which has been
properly prepared for the planting method
and production practice. Cotton must be
planted in rows to be considered planted.
Planting in any other manner will be
considered as a failure to follow recognized
good farming practices and any loss of
production will not be insured unless
otherwise provided by the Special Provisions
or by written agreement to insure such crop.
The yield conversion factor normally applied
to non-irrigated skip-row cotton acreage will
not be used if the land between the rows of
cotton is planted to any other spring planted
crop.

* * * * *
* * %

glq))* * *

(2) Qualifies as a skip-row planting pattern
as defined by the Farm Service Agency (FSA)
Or a successor agency.

* * * * *

(s) Written agreement—A written
document that alters designated terms of a
policy in accordance with section 13.

* * * * *

2. Section 457.104 in paragraph 2. Unit
Division (d)(1) and the first paragraph in
(d)(2) are revised to read as follows:

2. Unit Division.
* * * * *

(d) * kX

(1) Optional Units by Section, Section
Equivalent, or FSA Farm Serial Number:

Optional units may be established if each
optional unit is located in a separate legally
identified Section. In the absence of Sections,
we may consider parcels of land legally
identified by other methods of measure
including, but not limited to: Spanish grants,
railroad surveys, leagues, labors, or Virginia
Military Lands an equivalent of Sections for
unit purposes. In areas which have not been
surveyed using the systems identified above,
or another system approved by us, or in areas
where such systems exist but boundaries are
not readily discernable, each optional unit
must be located in a separate farm identified
by a single FSA Farm Serial Number.

(2) Optional Units on Acreage Including
Both Irrigated and Non-Irrigated Practices:

In addition to, or instead of, establishing
optional units by section, section equivalent,
or FSA Farm Serial Number, optional units
may be based on irrigated acreage or non-
irrigated acreage if both are located in the
same section, section equivalent, or FSA
Farm Serial Number. To qualify as separate
irrigated and non-irrigated optional units, the
non-irrigated acreage may not continue into
the irrigated acreage in the same rows or
planting pattern. The irrigated acreage may
not extend beyond the point at which the
irrigation system can deliver the quantity of
water needed to produce the yield on which
the guarantee is based, except that the
corners of a field in which a center-pivot
irrigation system is used will be considered
as irrigated acreage if separate acceptable
records of production from the corners are
not provided. If the corners of a field in
which a center-pivot irrigation system is used
do not qualify as a separate non-irrigated
optional unit, they will be considered part of
the unit containing the irrigated acreage.
However, non-irrigated acreage that is not a
part of a field in which a center-pivot
irrigation system is used may qualify as a
separate optional unit provided that all other
requirements of this section are met.

* * * * *

3. Section 457.104 paragraph 5.
Cancellation and Terminations Dates, is
revised to read as follows:

5. Cancellation and Termination Dates.

In accordance with section 2 (Life of
Policy, Cancellation, and Termination) of the
Common Crop Insurance Policy (§457.8), the
cancellation and termination dates are:

State and county

Cancellation
and termi-
nation dates

Val Verde, Edwards, Kerr, Kendall, Bexar, Wilson, Karnes, Goliad, Victoria, and Jackson Counties, Texas, and all Texas coun-

ties lying south thereof.

Alabama; Arizona; Arkansas; California; Florida; Georgia; Louisiana; Mississippi; Nevada; North Carolina; South Carolina; El
Paso, Hudspeth, Culberson, Reeves, Loving, Winkler, Ector, Upton, Reagon, Sterling, Coke, Tom Green, Concho,
McCulloch, San Saba, Mills, Hamilton, Bosque, Johnson, Tarrant, Wise, and Cooke Counties, Texas, and all Texas counties
lying south and east thereof to and including Terrell, Crocket, Sutton, Kimble, Gillespie, Blanco, Comal, Guadalupe,

Gonzales, De Witt, Lavaca, Colorado, Wharton, Matagorda Counties, Texas..

All other Texas countiesS @and All OtNEI STALES .......ciicuiiiiiie i r e e e e e et e e e e st beaeeeeeessastaeeeeeesanssataaaeeeessntnaneeaeeaans

January 15.

February 28.

March 15.
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* * * * *

4. Section 457.104 is amended by adding
a new paragraph 13. to read as follows:

13. Written Agreement.

Designated terms of this policy may be
altered by written agreement. The following
conditions will apply:

(a) You must apply in writing for each
written agreement no later than the sales
closing date, except as provided in section
13(e).

(b) The application for written agreement
must contain all terms of the contract
between the insurance provider and the
insured that will be in effect if the written
agreement is not approved.

(c) If approved, the written agreement must
include all variable terms of the contract,
including, but not limited to, crop type or
variety, the guarantee, premium rate, and
price election.

(d) Each written agreement will only be
valid for one year. If the written agreement
is not specifically renewed the following
year, insurance coverage for subsequent crop
years will be in accordance with the printed
policy.

(e) An application for written agreement
submitted after the sales closing date may be
approved if, after a physical inspection of the
acreage, it is determined that no loss has
occurred and the crop is insurable in
accordance with the policy and written
agreement provisions.

Signed in Washington DC, on February 6,
1997.

Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 97-3847 Filed 2—14-97; 8:45 am]
BILLING CODE 3410-FA-P

Rural Utilities Service
7 CFR Part 1755

Telecommunications Program;
Postloan Engineering Services
Contract

AGENCY: Rural Utilities Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Utilities Service
(RUS), successor to the Rural
Electrification Administration (REA),
hereby amends its contract for the
procurement of postloan engineering
services for telecommunications
systems. This action codifies the terms
and conditions of the agreement to be
executed between RUS
telecommunications borrowers and
consulting engineering firms hired to
design and oversee construction of
telecommunications facilities financed
with RUS financing assistance. Several
years have passed since these
regulations were last amended and
changes in common contract language
have occurred. These amendments

allow contracts to be more consistent
with common practice.

EFFECTIVE DATE: This regulation is
effective on March 20, 1997.

FOR FURTHER INFORMATION CONTACT: Mr.
Orren E. Cameron Ill, Director,
Telecommunications Standards
Division, Rural Utilities Service, U.S.
Department of Agriculture, Ag Box
1598, Washington, DC 20250-1598,
telephone number (202) 720-8663.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This final rule has been determined to
be not significant for purposes of
Executive Order 12866 and therefore
has not been reviewed by OMB.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. RUS has determined
that this rule meets the applicable
standards provided in Sec. 3 of the
Executive Order.

Regulatory Flexibility Act Certification

The Administrator of RUS has
determined that the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.)
does not apply to this rule.

Information Collection and
Recordkeeping Requirements

The reporting and recordkeeping
requirements contained in the final rule
were approved by the Office of
Management and Budget (OMB)
pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. Chapter 35, as
amended) under control number 0572—
0059.

Send questions or comments
regarding this burden or any other
aspect of these collections of
information, including suggestions for
reducing the burden, to F. Lamont
Heppe, Jr., Director, Program Support
Staff, Rural Utilities Service, Ag Box
1522, Washington, DC 20250-1522.

National Environmental Policy Act
Certification

RUS has determined that this final
rule will not significantly affect the
quality of the human environment as
defined by the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.). Therefore, this action does not
require an environmental impact
statement or assessment.

Catalog of Federal Domestic Assistance

The program described by this final
rule is listed in the Catalog of Federal
Domestic Assistance Programs under
10.851, Rural Telephone Loans and

Loan Guarantees. This catalog is
available on a subscription basis from
the Superintendent of Documents, the
United States Government Printing
Office, Washington, DC 20402-9325.

Executive Order 12372

This final rule is excluded from the
scope of Executive Order 12372,
Intergovernmental Consultation. A
Notice of Final Rule entitled
Department Programs and Activities
Excluded from Executive Order 12372
(50 FR 47034) exempts RUS loans and
loan guarantees to governmental and
nongovernmental entities from coverage
under this Order.

National Performance Review

This regulatory action is being taken
as part of the National Performance
Review program to eliminate
unnecessary regulations and improve
those that remain in force.

Background

Pursuant to 7 CFR part 1753, subpart
B, RUS telecommunications borrowers
must use a contract to procure
engineering services for design and
construction of facilities which qualify
as “‘major”’ under that part. The contract
required is the RUS Form 217, Postloan
Engineering Services Contract.

The Form 217 contract was developed
by REA (predecessor to RUS) to meet
the specific requirements of rural
telecommunications borrowers, and to
meet the objectives of the RE Act. It
contains provisions to facilitate the use
of RUS-required contract forms for the
procurement of outside plant, central
office equipment, special transmission
equipment, and exchange switching
equipment buildings. Most of the past
revisions of the Form 217 contract have
been triggered by major revisions of
these other RUS construction contracts.
Prior to this action, the RUS Form 217
contract has never been codified.

A major feature of the Form 217
contract is that engineering fees are
agreed to in a manner that makes it
possible to estimate them accurately in
advance. This helps RUS ensure that
funding set aside for the construction
and engineering of a project will be
adequate.

On December 27, 1995, RUS
published a proposed rule (60 FR
66936) in the Federal Register with a 30
day comment period. Comments
received were considered in developing
this final rule. The changes made in this
final rule are evolutionary. The duties
and responsibilities of the contracting
engineer, and its named representatives,
are specified in more detail. Design and
construction monitoring activities are
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more carefully defined. Many terms
used throughout the contract form are
now defined. Details for handling
termination by the owner and the
engineer are set forth. RUS Form 506,
used for estimating and closing the
contract, is made a part of the contract.
A number of requirements of 7 CFR part
1753, subpart B, are brought in to the
contract, including RUS’s reduced
progress reporting requirements.

Comments

Public comments were received from
the Association of Communication
Engineers (ACE). The following
comments made in several places in
§1755.217, are summarized along with
RUS’s responses as follows:

Comment: The commenter suggested
that the word “All’’ is not necessary and
should be deleted in the following
sections: Form 217 (Section 3,
paragraphs 3.05 and 3.23); Form 217b
(Section 2, paragraph G and Section 3);
Form 217c (Section 3, paragraph D and
Section 4); Form 217d (Section 3,
paragraph E); Form 217e (Section 2,
paragraph E); Form 217f (Section 4,
paragraph C-3); Form 217g (Section 1,
paragraphs G and I)

Response: RUS is of the opinion that
“all” is necessary to fully specify the
requirements.

Comment: The commenter suggested
that the word “Engineer” be deleted
after the word ““Resident” in the
following sections: Form 217 (Section 3,
paragraph 3.09); Form 217e (Section 2,
paragraph G); Form 217g (Section 1,
paragraphs B, B-1, B-2, B—4, B-5, and
C; Section 5, paragraph C)

Response: RUS agrees and has made
the changes.

Comment (Form 217b Section 2,
paragraph I; Form 217c Section 3,
paragraph G; and Form 217d Section 3,
paragraph F): The commenter stated
that the last sentence of these
paragraphs is in conflict with the next
to the last sentence of Section 1,
paragraph A of Form 217g, and should
be deleted and the next to last sentence
of Form 217g, Section 1, paragraph A,
should be inserted.

The commenter further stated that
AlA form documents, NSPE form
documents, and form documents of
other professionals involved in the
construction industry, as well as
insurers who insure those professionals,
have repeatedly attempted to make clear
that design professionals have no
responsibilities for a contractor’s safety
practices. Owner insurers have taken
the same stance as to owner
responsibilities for a contractor’s safety
practices. This sentence will potentially
be interpreted to impose a duty on the

engineer to determine whether a
contractor practice that the engineer
observes is in fact safe. Will a person
injured by a contractor’s practice be able
to sue the engineer because the engineer
observed the practice but did not
recognize that it was unsafe but should
have? In addition, the engineer’s
obligation to “consult” with the
contractor is not clear in its scope. Does
it mean that the engineer is to consult
with the contractor about how to
conform the contractor’s practice to
safety standards? Will a person injured
by a contractor’s safety practice be able
to sue an engineer because the engineer
did not properly “‘consult” with the
contractor about the practice. Finally,
the sentence suggests that the owner has
some responsibility for safety practices
of the contractor. That suggestion
derives from the implication that a
report is to be made to the owner so that
the owner can take some action to
address safety. If the owner takes no
action, is the owner now liable to
someone who is hurt as a result?

Response: RUS does not believe there
is a conflict when describing safety
matters that occur and that are resolved
routinely between an engineer and a
contractor during a construction project.
RUS believes that the contract language
reflects the appropriate responsibilities
among the parties involved in the job.

Comment (Form 217b Section 6,
paragraph A; Form 217c Section 6,
paragraph A; Form 217d Section 5,
paragraph A; Form 217f Section 5,
paragraph B): The commenter suggested
that **(6) services related to RUS Form
773 Contracts.” be added because RUS
Form 773 contracts have not been
addressed and probably should be.

Response: 7 CFR 1753 provides
specific details on the required
engineering services, whether the
construction is classified as major or
minor, and what RUS construction
contract form is to be used. Therefore,
it is inappropriate to single out a
specific form, such as RUS Form 773, in
the generalized 217 Engineering
Services Contract.

The following comments received
from ACE pertaining to individual
portions of §1755.217 are summarized
along with RUS’s responses as follows:

RUS Form 217

Comment (Section 1, Definitions): In
the definition of “Inspect,” the
commenter suggested that the word
‘“‘observe” be substituted for “examine”
stating that observe is used in most AlA,
NSPE and ACEC documents.

Response: RUS believes that
“‘observe’ does not express the degree of
inspection expected, but can imply that

the inspection only covers the obvious.
“Examine’ implies looking beyond the
visually obvious and looking to the true
condition of the construction. RUS
believes that ““examine” best describes
the degree of inspection RUS
historically has expected and continues
to expect for government funded
construction.

Comment (Section 1, Definitions): In
the definition of “Inspector,” the
commenter suggested that the word
“Engineer” be deleted after the word
“Resident’ since some state statutes
prohibit the use of the title engineer
except as it refers to a registered
professional. A non registered engineer
cannot be delegated engineering
responsibilities that are not under the
direct control and approval of a
registered professional. ASCE, AlA,
NSPE and ACEC documents all use the
title Resident alone.

Response: RUS agrees and has made
the change.

Comment (Section 1, Definitions): In
the definition of “‘Resident Engineer,”
the commenter suggested that the word
“Engineer” be deleted after the word
“Resident,” the word “‘engineering”
omitted after the phrase “‘on site”” and
the phrase ““of the Engineer’’ added after
the word “‘responsibilities.’

Response: RUS agrees and has made
the changes.

Comment (Section 2, paragraph 2.02):
The commenter suggested that the word
“engineering” be inserted before
‘‘assistance,”” before ‘‘service” and
before “advice and assistance’ stating
that this change would make it clear
that the engineer is not retained to
provide legal, accounting or other kinds
of assistance, service or advice. The
commenter also suggested that the word
“all”” be deleted before “‘services” since
it is not necessary to fully describe the
responsibilities and could be interpreted
as having connotations beyond the
intended scope. In addition, the
commenter suggested that the phrase
“requested by the Owner” be inserted
after the word *‘services” to identify the
source of the request for assistance.

Response: RUS believes that the word
“all” is necessary to fully specify the
requirement. RUS agrees with the
remainder of the comment and has
made the changes.

Comment (Section 3, paragraph 3.03):
The commenter suggested that the
words “Complete and’ be deleted
before “‘detailed’ stating that *‘complete
and detailed” is redundant. Complete is
a word that cannot be specifically
identified (i.e., what is complete?).
Detailed, however, can be specifically
identified as it relates to plans and
specifications.
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Response: RUS does not believe that
the words *“‘complete” and “‘detailed”
are redundant. Plans and specification
may be detailed without being
complete.

Comment (Section 3, paragraph 3.08
(1)): The commenter suggested that the
phrase ““Final Record” be substituted for
the phrase “As Built.” since this phrase
better describes the end product.

Response: RUS agrees and has made
the change.

Comment (Section 3, paragraph 3.15):
The commenter suggested that the
phrase *“‘or maximum allowed by
statute, whichever is less’ be added
after the words “per annum’ because
some states have limits as to the
allowable interest rate.

Response: RUS is not convinced that
the addition of this phrase is necessary.
Where there is such a maximum, it can
be entered in the contract.

Comment (Section 3, paragraph 3.15):
The commenter suggested that the
sentence which begins ““‘Such
compensation shall be paid” is not clear
and should be deleted. It is unclear
whether it means that payment of an
invoice is not due until 10 days after
interest on the invoice is calculated, or
that interest is not due until 10 days
after the interest has been calculated.

Response: RUS has replaced
“‘compensation” with “interest’ to
clarify the meaning.

Comment (Section 3, paragraph 3.22):
The commenter suggested that the last
sentence in the paragraph should be
deleted or rewritten to insure that the
engineer is compensated for expenses
incurred beyond his control. If the
Engineer incurs costs as a result of
Owner delays, contractor delays or acts
of God, then he should be compensated
(i.e., Resident and Inspector time when
rain delays occur or when contractor
has equipment breakdown, etc.).

Response: RUS believes this sentence
is necessary as written because the Form
217 is a contract between the Engineer
and the Owner and does not address
other parties.

RUS Form 217a

Comment (Section 1, paragraph A):
The commenter suggested that the
phrase “‘Project Schedule’ be inserted
after the phrase ““Loan Design’ because
the Project Schedule is an important
element of the total project and should
be so recognized.

Response: RUS agrees with this
comment and has made this change
recognizing, however, that Project
Schedules are not always prepared and
therefore, adding the phase “if
developed” after ““Project Schedule.”.

Comment (Section 2): The commenter
suggested that the “Owner’s” or “the
Owner”’ be inserted before the word
“obtaining” in both places where it
appears and the words *‘without
limitation” be changed to ‘‘by way of
illustration.” Without these changes,
this is an overly broad statement of what
can reasonably be expected of an
engineer.

Response: RUS has reworded this
paragraph in accordance with the
comment, but does not agree that
“without limitation” should be deleted.

RUS Form 217b

Comment (Section 2, paragraph H):
The commenter suggested that
‘“‘contractor’ or *“‘Contract Installer” be
used in lieu of “Installer.”

Response: RUS agrees and has
reworded the paragraph in accordance
with the comment.

Comment (Section 5, paragraph B):
The commenter suggested that the
phrase “including applicable sales and
use taxes” be inserted after “‘materials”
in both places in the last sentence. Even
though this has been a long standing
interpretation by RUS, it should be so
stated to avoid future
misunderstandings.

Response: RUS does not believe this
addition is appropriate because
compensation to reflect the collection of
sales and use taxes is not necessary.

RUS Form 217c¢

Comment (Section 3, paragraph E):
The commenter suggested that the
phrase “‘assure that the Contractor
comply” be deleted and replaced by the
phrase “‘to determine the Contractor’s
proposed compliance” since it would be
impossible to determine or assure any
kind of compliance at a preinstallation
meeting.

Response: RUS believes that this
paragraph reflects RUS’ intentions.

RUS Form 217e

Comment (Section 2, paragraph C):
The commenter suggested that the
phrase “in writing” be inserted after
“notifying the Engineer’ to avoid a
potential conflict.

Response: RUS agrees and has made
the change.

Comment (Section 2): The commenter
suggested that paragraph J be added as
follows: “The Engineer with the
approval of the Owner shall have the
option of performing staking on the
project in urban and congested areas on
a time and expense basis consistent
with Table 2 of this Agreement. Urban
and congested area staking shall be
defined as any area containing one or
more of the following characteristics:

1. Restricted Corridor

2. One or more existing buried
telephone cables on the same side of the
road where staking is to occur.

3. Other utilities (i.e., gas, water,
sanitary sewer, buried Power Cable, etc.)
on the same side of the road where
staking is to occur.

4. Right-of-way restrictions imposed
by some state Departments of
Transportation.

The commenter further stated that in
urban and congested areas, it is not in
the best interest of the Owner or the
Engineer to perform staking for a per
mile fee. Congested area staking often
requires extensive location of existing
facilities to determine where and if
additional facilities can be placed. The
contract should not be structured
toward the Owner gaining a windfall at
the Engineer’s expense or the Engineer
gaining a windfall at the Owner’s
expense. This option should be
incorporated into the Proposed 217e to
allow for time and expense staking
where it would be in the best interest of
the Owner and Engineer jointly.

Response: RUS does not agree with
the suggested addition because the
situations listed are not unique.
However, RUS does recognize that there
are special circumstances where time
and expenses for staking are warranted
and has changed the wording
accordingly.

RUS Form 217f

Comment (Section 4, paragraphs B-1
and B-2): The commenter suggested that
the phrase “or electronic equivalent” be
inserted after the word “‘system.” Since
tracings are no longer used by a number
of Owners, this phrase should be
included to recognize new media.

Response: RUS does not believe this
is appropriate since not all the
recipients of the plans and
specifications may have the necessary
equipment/software to be able to use the
electronic equivalent provided.

Comment (Section 5, paragraph B):
The commenter stated that rebidding is
covered in paragraph C4, not C3, of
Section 4.

Response: RUS has made the
appropriate changes in the paragraph.

RUS Form 217g

Comment (Section 1, paragraph A-3):
The commenter suggested that the word
“reject” be replaced by the phrase
“recommend to the Owner that” and the
phrase “‘be rejected” be added after the
word “‘specifications.” Since the
Construction Contract is between the
Owner and the Contractor, the Owner
has the ultimate authority to accept or
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reject. The engineer only makes
recommendations.

Response: RUS believes that the
Engineer, as the agent of the Owner,
should have this authority and
responsibility.

Comment (Section 1, paragraph A-4):
The commenter suggested that the word
“reject” be replaced by the phrase
“recommend to the Owner rejection of.’

Response: RUS believes that the
Engineer, as the agent of the Owner,
should have this authority and
responsibility.

Comment (Section 1, paragraph B-5):
The commenter suggested that this
paragraph be omitted and the number of
Residents and Inspectors be stated on
the estimated RUS Form 506. This
would probably clear up some
confusion that has come up on previous
occasions with Owners.

Response: The reason for this
paragraph is to highlight the number of
Residents and Inspectors that the
Engineer and the Owner agree will be
used on the project. Relegating this
information to Form 506 would make
this decision unilateral on the part of
the Engineer.

Comment (Section 3, paragraphs A-1
and B-1): The commenter suggested that
the phrase ““As Constructed” be changed
to “Final Record” since the term “As
Constructed” depicts] a degree of total
information that cannot be assured by
the Engineer.

Response: RUS believes that ““As
constructed” better describes the intent
of the cable schematics to include
everything constructed in preparation
for cutover even if the construction was
not part of the project under contract
with the Engineer.

List of Subjects in 7 CFR Part 1755

Loan programs-communications,
Reporting and recordkeeping
requirements, Rural areas,
Telecommunications.

For reasons set out in the preamble,
RUS amends Chapter XVII of title 7 of
the Code of Federal Regulations as
follows:

PART 1755—TELECOMMUNICATIONS
STANDARDS AND SPECIFICATIONS
FOR MATERIALS, EQUIPMENT AND
CONSTRUCTION

1. The authority citation for part 1755
continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et seq.

2. Section 1755.217 is added to read
as follows:

§1755.217 Postloan engineering services
contract, RUS Form 217.

Engineering services provided for
major construction are to be covered by

the Postloan Engineering Services
Contract, RUS Form 217. The
requirements and procedures for the use
of this contract are contained in 7 CFR
1753.17.

Postloan Engineering Services Contract—
Telecommunications Systems

AGREEMENT made ,

between (hereinafter called thé
“Owner’”) and (hereinafter called the
“Engineer”’).

In consideration of the mutual
undertakings herein contained, the parties
hereto agree as follows:

Section 1. Definitions. For purposes of this
Agreement the following definitions shall be
used:

Administrator. The Administrator of RUS
or personnel delegated authority to act for the
Administrator.

Borrower’s Environmental Report. An
environmental study as described in 7 CFR
1794. For the purposes of this contract, this
is the level of environmental review as
described in 7 CFR 1794 required for the
Project by RUS. In most cases of
telecommunications construction, this will
be a Borrower’s Environmental Report.

Contractor. A provider of goods or services
for the Project, other than the Engineer.

Construction Administration. The
coordination of construction activities.

Construction Drawings. The drawings
developed through the Staking used to guide
the construction of outside plant facilities.

Cut Sheets. The complete and sequential
plans for Cutover.

Cutover. The orderly integration of new
facilities with existing facilities.

Description of Project. The work and
facilities listed by principal subdivisions in
Table 1.

Inspect. To monitor and examine the work
of the Contractor, compare the work to the
contract, and note the details and quantities
of construction on records and progress
reports.

Inspector. A competent representative of
the Engineer who inspects construction and
reports compliance or noncompliance to the
Resident.

Loan Design. Supplemental information
which supports a loan application, as
described in 7 CFR 1737.32.

Marker. A physical indicator at the
construction site to guide the Contractor in
construction of facilities.

Project. The telecommunications
construction and procurements financed by a
particular RUS loan.

Resident. The competent representative of
the Engineer who is delegated full time “‘on
site” Construction Administration
responsibilities of the Engineer.

Staking. The determination of the
approximate location of the facilities to be
placed and creation of schematic drawings
which show the facilities located with
respect to the physical terrain.

Work Sector. A localized portion of the
Project.

Section 2. General

2.01 Financing of the Project. All or part
of the financing of the Project, including

costs of materials, construction, installation,
and engineering, shall be by a loan
administrated by RUS.

If the Project is financed in part by the
Rural Telephone Bank, an agency of the
United States of America, the references in
this Agreement to “The United States of
America” and the “Government” shall mean
the “Rural Telephone Bank’ as well, and the
references to the ““‘Administrator”” shall mean
the “Governor” of the Rural Telephone Bank
as well. If the Project is financed wholly by
the Rural Telephone Bank, the references to
“The United States of America’” and the
“Government” shall mean the “Rural
Telephone Bank’ and the references to the
“Administrator’” shall mean the “Governor”
of the Rural Telephone Bank.

2.02. Compliance with Regulations. The
objective of this Agreement is for the Owner
to obtain engineering assistance in
completing a Project, while complying with
RUS postloan construction regulations. The
Engineer shall, therefore, perform all
engineering services requested by the Owner
hereunder, and render engineering advice
and assistance, so as to enable the Owner to
comply with 7 CFR Part 1753 and other
applicable RUS regulations.

2.03 General Obligation. The Engineer
shall, consistent with sound professional
practices, diligently and competently render
the engineering services required in this
Agreement. These engineering services shall
be reasonably necessary or advisable for the
expeditious, economical, and sound design
and construction of the Project listed in Table
1 by means of the services described in this
agreement and its attachments. The Engineer
shall also render other preparatory work as
is necessary to place such portion of the
Project in service, except where such duties
are excluded from the terms of this
Agreement. The enumeration of specific
duties and obligations to be performed by the
Engineer and included herewith, shall not be
construed to limit the foregoing general
undertaking of the Engineer, with reference
to such portion of the Project.

2.04 Description of Project. The Project
shall consist of the subdivisions of the work
and facilities listed by exchanges in Table 1
attached hereto.

Section 3. Miscellaneous

3.01 Insurance. The Engineer shall take
out and maintain throughout the contract
period the minimum insurance as required in
Subpart C of 7 CFR part 1788 in effect at the
date of this Agreement.

3.02 Project Schedule. The Engineer shall
prepare in collaboration with the Owner, a
work and progress report schedule to
facilitate coordination of activities for
Cutover of the Owner’s Project. The Engineer
shall report construction progress to the
Owner monthly during all times when one or
more contracts are open.

3.03 Plans and Specifications. Complete
and detailed plans and specifications,
drawings, maps and other engineering
documents as required for the construction of
the Project (all of the foregoing being herein
sometimes collectively called the “plans and
specifications’), shall be prepared by the
Engineer, pursuant to the various
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attachments to this Agreement, and made a
part hereof.

3.04 Scope of Services. The Engineer
shall not be obligated to perform any services
for the Project or any part thereof except to
the extent that the Project as defined in Table
1, (or the parts thereof and the services
related thereto) are delineated in (1) the
attachments to this Agreement and (2) the
plans and specifications approved by the
Owner and the Administrator, as they may be
amended from time to time, prepared
pursuant to this Agreement.

3.05 Standards. All maps, drawings,
plans, specifications, estimates, studies and
other engineering documents required to be
prepared or submitted by the Engineer under
this Agreement shall conform to the
applicable standard specifications and other
forms prescribed by the Administrator and in
effect at the date of this Agreement.

3.06 Termination by Owner. The Owner
may at any time terminate this Agreement by
giving notice to the Engineer, in writing, to
that effect not less than thirty (30) days prior
to the effective date of termination specified
in this notice. Such notice shall be deemed
given if delivered or mailed to the last known
address of the Engineer. From and after the
effective date specified in such notice this
Agreement shall be terminated.

When termination is initiated by the
owner, compensation for services hereunder
shall be computed as far as possible in
accordance with the provisions of the
applicable attachment to this Agreement. To
the extent that the provisions of any such
attachment cannot be applied because
construction is incomplete at the effective
date of such termination, then the Engineer
shall be paid for engineering services in
respect to such incomplete construction, a
sum which shall bear the same ratio to the
compensation which would have been
payable under the provisions of any such
attachment to this Agreement, if such
construction had been completed. If
requested by the Owner, the Engineer shall
submit to the Owner in duplicate a certified
statement of the Engineer’s actual expenses
in respect of such incomplete construction.
All compensation invoiced by the Engineer
and payable under this paragraph shall be
due and payable thirty (30) days after the
approval by the Owner and the
Administrator of the amount due. In any
case, compensation shall be due 30 days after
the date Project documentation is delivered
to the Owner under paragraph 3.08 of this
Agreement.

3.07 Termination by the Engineer. The
Engineer shall have the right, by giving to the
Owner not less than thirty (30) days notice
in writing, to terminate this Agreement if the
Engineer shall have been prevented by
conditions beyond the control and without
the fault of the Engineer: (i) from
commencing performance of this Agreement
for a period of twelve (12) months from the
date of this Agreement; or (ii) from
proceeding with the completion of full
performance of any remaining services,
required of the Engineer pursuant to this
Agreement, for a period of six (6) months
from the date of last performance by the
Engineer of other services required pursuant

to this Agreement. From and after the
effective date specified in such notice this
Agreement shall be terminated, except that
the Engineer shall be entitled to receive
compensation for services performed
hereunder, computed and payable in the
same manner as set forth in paragraph 3.06.

3.08 Project Documents. Upon final
payment by the Owner to the Engineer in
accordance with the Statement of
Engineering Fees, RUS Form 506, the
following documents in final form become
the property of the Owner and may be used
by the Owner for Project operation and future
development:

1. “Final record” system maps, in master
form (electronic or original hard copy)

2. Cable schematics

3. Construction sheets

4. Cable assignment sheets

5. All contract documents including
attached plans and specifications and final
inventories.

All other documents and engineering
records, including preliminary forms of the
above documents, remain the property of the
Engineer.

Upon termination of this Agreement the
Engineer shall deliver to the Owner at a
mutually agreeable place within 5 working
days after the date of termination all Project
documents (electronic or original hard copy)
including records, map tracings, plans and
specifications, test data, and field notes.

If requested by the Owner upon
completion of the Project, the Engineer shall
deliver to the Owner those documents which
are the Owner’s property, at a mutually
agreed upon place and time.

3.09 Employee’s Qualifications. The
obligations and duties to be performed by the
Engineer under this Agreement shall be
performed by persons qualified to perform
such duties efficiently. The Engineer, if the
Owner shall so direct, shall promptly replace
any Resident or other person employed by
the Engineer in connection with the Project.

For information of the Owner and the
Administrator, the Engineer shall file with
the Owner statements signed by the Engineer
of the qualifications, including resumes of
specific experience, and the duties to be
assigned to each Resident, Inspector and
such other personnel assigned to the Project
as may be requested by the Owner and
Administrator.

The term Resident and Inspector, as used
in this Agreement, shall mean a person
properly trained and experienced to perform
the services required under the terms of this
Agreement, and does not mean that the
person performing those duties must be a
licensed or a registered professional engineer.

3.10 License. The Engineer shall comply
with all applicable statutes pertaining to
engineering and warrants that (Fill in
name of individual) who shall be in
responsible charge of the Project possesses
license number issued by the State of

on the day of

3.11 Payments of Engineer’s Employees.
For each invoice the Engineer, if requested by
the Owner, shall furnish to the Owner as a
prior condition to payment, a certificate to
the effect that all salaries or wages earned by
the employees of the Engineer in connection

with the Project have been fully paid by the
Engineer up to and including a date not more
than thirty (30) days prior to the date of such
invoice. Before final payment under this
Agreement the Engineer shall furnish to the
Owner a certificate that all of the employees
of the Engineer have been paid for services
rendered by them in connection with the
Project, and that all other obligations which
might become a lien upon the Project have
been paid.

3.12 Engineer’s Records. The Owner and
the Administrator shall have the right to
Inspect and audit all payrolls, records, and
accounts of the Engineer relevant to the work
performed for the purposes of this Agreement
and the Engineer agrees to provide all
reasonable facilities necessary for such
inspection and audit.

3.13 Compensation. For the purpose of
this Agreement, compensation for each type
of work covered by the attachments and
thereby made a part of this Agreement shall
be as outlined in said attachments except
where compensation is listed as being a
“time and expense” basis, in which case the
rates in Table 2 attached hereto (or as
subsequently modified by approved
amendments to this Agreement) shall apply.

3.14 Taxes. Any taxes or levies
(excluding Federal, State, and local income
taxes) which may be assessed against the
Engineer for services performed or payments
for services performed by the Engineer per
this Agreement shall be in addition to the
compensation set forth in the attachments to
this Agreement. Such taxes or levies when
paid by the Engineer shall be stated
separately on all invoices and paid by the
Owner.

3.15 Interest. Interest at the rate of
percent ( %) per annum shall be paid
by the Owner to the Engineer on any unpaid
balance due the Engineer, commencing thirty
(30) days after the receipt of the Engineer’s
invoice, provided that the delay in payment
beyond such time shall not have been caused
by any conditions within the control of the
Engineer. Such interest shall be paid ten (10)
days after the amount of interest has been
determined by the Engineer and the Owner.
The start date of interest accrual is
irrespective of the date of the Owner’s
approval of the invoice, but the interest
computation shall be based on the invoice
approved by the Owner.

3.16 Non-Assignment. The obligations of
the Engineer under this Agreement shall not
be assigned without the approval in writing
of the Owner and the Administrator.

3.17 Attachments. The following listed
attachments, when checked in appropriate
boxes, are attached to and made a part of this
contract, by this reference:

__ RUS Form 217a—Project Design,
Assistance and Coordination;

_ RUS Form 217b—Central Office
Equipment Engineering Services;

__ RUS Form 217c—Transmission
Facilities Engineering Services;

____RUS Form 217d—Building Engineering
Services;

____ RUS Form 217e—Outside Plant Staking
Services;

_ RUS Form 217f—Outside Plant Contract
Document Phase Engineering Services;
and
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____RUS Form 217g—Outside Plant
Construction Phase Engineering
Services.

3.18 Service Addition. When a service
listed in paragraph 3.17 above is added to
this contract after execution, an amendment
to the Contract is required.

3.19 Engineering Fee. The Engineer shall
provide an initial estimate, monthly updates
and a final statement of engineering fees
using RUS Form 506, Statement of
Engineering Fees, or a facsimile thereof.
Where a fixed amount or percentage is used
in the attachments checked in section 3.17
above, the same fixed amount or percentage
shall be used in the statement of engineering
fees.

3.20 Contract Amendment. When the
total engineering fee exceeds the initial
contract estimate by 20% or more, an
amendment to the contract shall be required
as set forth in 7 CFR Part 1753.

3.21 Compensation for Corrections. No
compensation shall be due or payable to the
Engineer, pursuant to this Agreement, for any
engineering services performed by the
Engineer in connection with effecting of
corrections to the design or construction of
the Project, when such corrections are
required as a direct result of failure by the
Engineer to properly fulfill one or more of the
Engineer’s obligations as set forth in this
Agreement.

3.22 Force Majeure. The Engineer shall
not be held responsible for Project delays
which are a result of Owner delays,
Contractor delays or acts of God. The
Engineer shall not be entitled to additional
compensation unless the delays are the result
of the Owner’s negligence.

3.23 Contract Beneficiaries. Nothing
under this Agreement shall be construed to
give any rights or benefits in this Agreement
to anyone other than the Owner, the Engineer
and the Administrator, and all duties and
responsibilities undertaken pursuant to this
Agreement shall be for the sole and exclusive
benefit of the Owner, Engineer and
Administrator and not for the benefit of any
other party. This paragraph does not relieve
the Engineer of any obligation or
responsibilities conferred upon licensed
engineers under State law.

3.24 Addenda. Any addenda required for
this contract should be placed before Table
1.

3.25 Contract Completion and Closeout.
Upon completion of all services covered by
this Contract, the Engineer shall execute the
Statement of Engineering Fees, RUS Form
506, and submit copies to the Owner as
prescribed under 7 CFR 1753 Subpart B.

In witness whereof, the parties hereto have
caused this Agreement to be duly executed.

Owner
By

President
ATTEST:

Secretary

Engineer
By

President, Partner (Strike out inapplicable
Designation—If partnership, all partners shall
sign)

ATTEST:

Secretary

Table 1.—Description of Project
[Attach supplemental sheets, as required]

____EXCHANGE
MILEAGE OF OUTSIDE PLANT____
EQUIPMENT BUILDING®____
CENTRAL OFFICE EQUIPMENT2____
ASSOCIATED FACILITIES2____
OTHER3___
EXCLUDED SERVICES2____
1lnsert “new” or “additional” or “none”
as appropriate.
2|nsert “none” or list as appropriate.
3 Describe.

TABLE 2.—SCHEDULE OF TIME, EX-
PENSE AND EQUIPMENT USAGE
RATES, DATED

1. Time Rates. Includes all costs associated
with the employees except for those item-
ized in Paragraph 2, below.

Job Classification and Employee Name, if
Known

Hourly Billing Rate (Attached supple-
mental sheet, as required)

2. Expense Rates. These shall include sub-
sistence expense, if any, paid to (or on be-
half of) employees; plus reasonable em-
ployee transportation costs; plus the cost
of printing (including mailing and transpor-
tation expenses), telephone, facsimile, and
other materials and equipment related to
the Project.

3. Test Equipment and Computer Usage
Rates. Description of Equipment
Hourly Billing Rate (Attached sup-
plemental sheet, as required)

4. Review of Rates. To the extent that the
completion date of the Agreement, to
which this Table 2 applies, shall extend 12
months beyond the date when this Agree-
ment is originally executed; and on each
subsequent anniversary of such Agree-
ment this schedule of rates shall be veri-
fied or modified in writing by the Parties, to
new rates mutually agreeable to the Par-
ties to such Agreement, until Completion or
Termination of such Agreement as pro-
vided therein.

5. Information for Owner. With each invoice
for payment, the Engineer shall furnish the
Owner information of the type outlined in a
jointly approved format similar to that
shown in Exhibit A.

6. Compensation Payment. Unless otherwise
specified in this Agreement, compensation
payable pursuant to Table 2 shall be due
and payable ten (10) days after approval of
the Owner of the service performed and
the invoice of the Engineer, including the
detail breakdown of the cost by the portion
of the Project and section of the contract
for which the service was performed. The
Engineer shall be notified, within ten (10)
days of receipt of invoices, of any discrep-
ancies which require correction or addition
as precedent for payment of such invoices
by the Owner.

Exhibit A

Suggested Information and Format for Time
& Expense Billing

Certificate of Time, Expense & Equipment
Usage Charges

Project Designation:
Postloan Engineering Contract, RUS Form
217:
Name:
Dated:
Classification:
Invoice period ending:
Date
Service Performed 1
Hourly Rate ___
Number of Hours
Extended Costs
Miles Driven ____
Cost Per Mile __
Extended Costs _
Other Transportation _____
Air Travel ___
Other (Explain)
Extended Costs
Lodging
Subsistence
Computer
Rate _
Hours
Extended Costs
Date:
EQUIPMENT RENTAL:
COE Test Equipment
Hourly Rate ___
Number of Hours ____
Extended Costs
O. P. Test Equipment
Hourly Rate
Number of Hours _
Extended Costs
Transmission Testing
Hourly Rate
Number of Hours
Extended Costs _
OTHER EXPENSES:
Telephone Charges
Facsimile Charges
Printing
Construction Sheets
Maps
SUBMITTED (by Engineer):
Title

Date

APPROVED (by Owner):
Title

Date

BILLING CODE 3410-15-P

1Service performed to be included by description
of activity and by reference to paragraph number in
RUS Form 217 Attachment. Example: Pre-Bid
Conference: 217c 3 refers to conducting Pre-Bid
Conference.
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STATEMENT OF ENGINEERING FEES
TELECOMMUNICATIONS CONTRACT NO. DATE
INSTRUCTIONS - See 7 CFR Part 1753.17(f)
CONTRACT SECTION ESTIMATED INVOICED FINAL
AND
APPROVED

Form 217a - Project Design, Assistance and Coordination
A. Section 1. Project Design
B. Section 2. Assistance to Owner.
C. Section 3. Coordination

D. Section 4. Plant Records.

Form 217a Subtotal

Form 217b - Central Office Equipment Engineering Services

A. Section 1. Review of Requirements,
B. Section 2C. Rebidding.

C. Additions, Modifications, Relocations, or Removals

D. Sections 2F, 2H and 21 and Section 3

E. For each new Central Office Equipment ocontract or Foroe Acoount Proposal an amourt equal to:

percent ( %) of first $100,000

Plus percent ( %) of next $300,000

Plus peroent %) of the balance

F. For each Installation Only contract: percent ( %).

Form 217b Subtotal

Form 217¢ - Transmission Facilities Engineering Services
A. Section 1. Review of Requirements.
. Additions, Modifications, Relocations, or Removals.
. Section 3A. Rebidding,
. Sections 3E, 3F and 3G
. Section 4. Tests
For each new Transmission Facilities contract or Force Acoount Proposal an amourt equal to:

peroent ( %) of first $50,000
Plus percent ( %) of next $150,000
Plus peroent ( %) of the balance
G. For each Installation Only contract: percent ( %).
Form 217¢ Subtotal

mTmoOow

Form 217d - Building Engineering Services

A. Section 1. Review of Requirements.

B. Section 3B. Rebidding

C. Additions, Modifications, Relocations, or Removals

D. Sections 3F and 3G

E. Foreachnew Building confract or Force Acoount Proposal an amourt equal to:
percent %) of first $50,000

Plus percent %) of the balance
Form 217d Subtotal

Form 217¢ - Outside Plant Staking Services
A. Section 1. Review of Requirements.
B. Section 2C. Changes
C. Section 21. Joint Use or Joint Occupancy.
D. Replacement of Markers

E. For Staking:
1. miles at $ per mile of existing buried plant to be modified......
2. Plus___ milesat$ per mile of new buried plant............ccoccvninennennnnne
3. Plus___ milesat$ per mile of underground cable installed in ducts.....
4. Plus___ milesat$ per mile of new aerial plant.
5. Plus____ milesat$ per mile of existing aerial plant to be modified........
6. Plus___ milesat$ per mile of new joint use lines.............ocovvrcreerueneenee
7. Plus miles at $ per mile of existing lines to be removed where no
construction or modification work is to be performed.
8. Plus____service entrances at § per service entrance for each new or
modified service entrance
9. Plus subscribers at $ per subscriber shown on construction sheets...
F. Section 2J. Time and Expense Staking
Form 217¢ Subtotal "

RUS Form 506 (Rev 12-96)
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CONTRACT SECTION ESTIMATED INVOICED FINAL
AND
APPROVED

Form 217f - Outside Plant Contract Document Phase Engineering Services
A. Sumof$ or Sections at $ i

Plus Amendments at $ per amendment.

Plus miles at § per mile of Project Line

The Sum of $ for each approved Force Account Proposal...........cevureirviencenens

. Section 2. Map Tracings and Other Data

. Section 3. Schematics, Assignments, and Cut Sheets

Section 4B6. Underground Conduit

Section 4C3. Pre-Bid Conference and Rebidding,

OEEmYuO®m

. Section 4D3. Changes to Force Account Proposals.
Form 217f Subtotal

Form 217g - Outside Plant Construction Phase Engineering Services
A. Section 1. Construction Phase
1. Section 1B. Residents and Inspector

. Section 1C. Pre-Construction Conference.

. Section 1F. Joint Use or Joint Occupancy.

. Section 1G. Tests.

. Section 1H. Connecting Companie:

. Section 11I. Reporting

NAMbAEWN

. Section 1J. Final Inspection

B. Section 2. Final Documents: the sum of $ or Sections
at$ per section

Plus miles at $ per mile of line included

Plus service entrances at $ for each service entrance
installed, replaced or modified

C. Section 3. Plant Record:

D. Section 4. Inventory and Appraisal

Form 217g Subtotal
Form 217 Contract SUBT
TAXES...
GRAND TOTAL......................
CERTIFICATE OF ENGINEER
(Complete for Final Statement Only)
1, , certify that (1) I am the of
(Tile)
, the Engineer in a contract entered into between the Engineer and the Owner,
{Name of Engineer)
, Jor engineering services in a rural telecommunications Project, which Project
(Name of Owner)
bears the Rural Ultilities Service Project designation __yandthat (2)

this is a true and correct statement of the fees due under the terms of the engineering service contract; and that (3) all persons
employed by the Engineer in connection with the engineering on the Project have been paid in full.

(Signature)

THIS STATEMENT AND CERTIFICATE IS HEREBY APPROVED

(Owner)
By:

(Date)

RECOMMENDED BY:

APPROVED BY:

(Date) (Chief, Area, Engineering Branch)

RUS Form 506 (Rev 12-96)

BILLING CODE 3410-15-C
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Attachment-RUS Form 217a

Project Design, Assistance and Coordination
Section 1. Project Design.

A. Design. The Project shall be constructed
in accordance with the current Loan Design,
Project Schedule (if developed), and
Borrower’s Environmental Report. Such Loan
Design shall be based on the latest applicable
criteria as specified by the Owner and the
Administrator.

When necessary for the preparation of
plans and specifications, the Engineer shall,
upon request of the Owner and with the
approval of the Administrator: (1) Revise as
necessary the Loan Design and Borrower’s
Environmental Report; (2) prepare or revise
as necessary the outside plant design; (3)
make measurements and analyses of existing
traffic; (4) make tests of existing cable,
including the determination of field locations
for treatment of existing facilities associated
with installation of carrier equipment; and
(5) submit the resulting Loan Design and
Borrower’s Environmental Report to the
Owner in a format suitable for approval by
the Administrator.

B. Change in Design. If, after the approval
of the Loan Design and Borrower’s
Environmental Report, or plans and
specifications by the Owner and the
Administrator, it shall be determined by the
Owner that any change is required, the
Engineer shall prepare such revisions in the
Loan Design, Borrower’s Environmental
Report, and plans and specifications, or any
part thereof, as is necessitated by the changes
in requirements for service, design criteria, or
other reasons arising during the performance
of services for the Project.

Section 2. Assistance To Owner. The
Engineer, to the extent requested by the
Owner, shall assist in the Owner’s obtaining
agreements and authorizations required for
the Project, including without limitation the
furnishing of engineering information and
drawings and participating in the Owner’s
obtaining:

A. Toll, EAS, operator assistance, special
services and other connecting company
commitments;

B. Joint use or joint occupancy agreements
with other utilities;

C. Permits for crossing public roads,
railroads, navigable streams or bodies of
water;

D. Right-of-way authorizations, easements,
and other permits necessary for
encroachment on public or private lands;

E. Authorizations from regulatory bodies
and franchises from public bodies; and

F. Environmental studies and clearances.

Section 3. Coordination. The Engineer, to
the extent requested by the Owner, shall
coordinate the work of others engaged in the
Project, including work performed or
supervised by the Owner, architect, and other
engineers, to facilitate expeditious and

economical completion of the Project.
Services pursuant to this section shall be in
addition to, and shall not include, services
required by other provisions of this
Agreement.

Section 4. Plant Records. The Owner shall
furnish to the Engineer current and accurate
plant records. If such records are not
available the Owner may direct the Engineer
to update existing records to current status.
This may include conversion of existing
records to a new medium.

Section 5. Compensation. The Owner shall
pay the Engineer for services performed
pursuant to this RUS Form 217a the “time
and expense” compensation as defined in
Table 2 of this Agreement.

Section 6. Section Reference. Unless
otherwise specified or indicated, any
reference to ““section’ shall mean within this
attachment (RUS Form 217a—Project Design,
Assistance and Coordination).

Attachment—Form 217b

Central Office Equipment Engineering
Services

Section 1. Review of Requirements. Prior to
the preparation of plans and specifications,
the Engineer shall review with the Owner the
current and future requirements of the
Project, in respect to central office equipment
additions, replacements, modifications or
complete new offices. The Engineer, to the
extent requested by the Owner, shall prepare
such studies as the Owner may require to
support the selection by the Owner of the
final design plan.

Section 2. Plans and Specifications and
Contracts.

A. Preparation of Plans and Specifications.
Plans and specifications shall be prepared by
the Engineer in accordance with standard
RUS specifications and requirements for
central office equipment, and shall be
submitted to the Owner in a format suitable
for approval by the Administrator.

B. Bidders Qualifications. The Engineer
shall review with the Owner all Bidder
qualifications and shall prepare and furnish
to the qualified bidders the plans and
specifications upon the conditions provided
in the applicable standard RUS contract
forms and in accordance with 7 CFR Part
1753.

C. Bid or Proposal. The Engineer shall be
available to each prospective bidder for
consultation with respect to the details of the
plans and specifications and all other matters
pertaining to the preparation of the proposals
for the supply of equipment or services
therefore. All changes to or clarifications of
the plans and specifications provided to one
prospective bidder shall be provided by the
Engineer in writing to all other prospective
bidders and to the Owner.

The Engineer shall attend and supervise all
technical prebid review meetings and

openings of quotes for the furnishing of
equipment or services therefor. Where
additions to existing equipment are
proposed, a quote may be solicited from the
original supplier or separate materials and
installation contracts may be requested from
several suppliers. The Engineer shall
carefully check all quotes received and shall
render to the Owner assistance in connection
with the Owner’s consideration of the quotes
received so that contracts may be prudently
and properly awarded.

The Engineer shall submit in writing to the
Owner recommendations of first and second
choice of bidders stating the reasons therefor,
or, if the analysis of quotes indicates that no
guote is satisfactory because of prices or
other conditions, the Engineer shall
recommend to the Owner that all quotes be
rejected, giving reasons therefor. Unless
otherwise directed by the Owner, the
Engineer shall proceed in respect to
rebidding in the manner provided for herein
for the initial bidding.

D. Award of Contract. The Engineer shall
prepare and furnish to the Owner three (3)
copies of a detailed tabulation of all the bids
or quotes and a tabulation showing the
bidders’ names and totals. The Owner shall
submit to the Administrator the bidding
information required for approval of the
award of the contract by the Administrator.
Upon receipt of notice from the Owner of the
Administrator’s approval of the award of the
contract, the Engineer shall prepare contracts
in accordance with 7 CFR Part 1753.

E. Contract Amendments. If, after the
equipment contract and the installation
contract have been approved by the Owner
and the Administrator, it shall be determined
by the Owner that any change or changes in
the plans and specifications are advisable,
the Engineer shall prepare and submit a
contract amendment in accordance with 7
CFR Part 1753.

F. Customer Information and Engineering
Meeting. If necessary, the Engineer shall
arrange, at a mutually agreeable time, a
Customer Information and Engineering
Meeting with the Owner, Contractor and
Engineer to review the Contractor’s proposal,
equipment lists, software, data requirements,
translation requirements, etc. prior to
beginning of manufacture.

G. Compliance. The Engineer shall review
all equipment lists, manufacturer’s drawings,
and other data submitted by the Contractor,
to determine apparent compliance of such
lists, drawings and other data with the
approved contract. This shall not relieve the
Contractor of its obligation to meet the
performance specifications of the contract.

H. Pre-Installation Meeting. The Engineer
shall arrange at a mutually agreeable time, a
pre-installation meeting between the
Contractor, Owner 7144and Engineer, after the
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Contractor’s installer has arrived at the
contract site, to clarify areas of responsibility,
check scheduling and to determine the
Contractor’s proposed compliance with the
plans and specifications.

|. Progress Reports. A competent
representative of the Engineer shall make
periodic visits to the equipment installation
site to Inspect the progress and quality of the
executed work and to determine, in general,
if the work is proceeding in accordance with
the contract. The Engineer shall report at
least monthly to the Owner in writing stating
the results of Inspections. When the Engineer
observes any failure of the executed work or
work in progress to comply with the
requirements of the contract, this shall be
reported to the Owner immediately. These
reports shall include suitable
recommendations. If the engineer observes an
unsafe practice, his only responsibility shall
be to consult immediately with the
Contractor and if his concerns are not
satisfied, to notify the Owner immediately.

Section 3. Tests. The Engineer shall
conduct, or cause to be conducted by the
installer, such tests of all such equipment as
required by the Owner and the Administrator
to determine that the equipment meets the
performance requirements of the plans and
specifications. The Engineer shall make
recommendations for the correction of
performance or operational difficulties. All
cases of performance or operational
difficulties due to faulty installation or
defective equipment shall be reported to the
Contractor, for correction. When the
corrections have been made, the Engineer
shall retest the equipment. The Engineer
shall furnish test equipment, when required,
for all required tests or measurements
performed by the Engineer.

The Owner and a representative of the
Administrator will normally conduct a final
inspection of completed construction. When
requested by the Owner, a qualified
representative of the Engineer shall be
present.

Section 4. Final Documents. The Engineer
shall prepare or cause to be prepared, and
shall submit to the Owner for approval, in a
format suitable for approval by the
Administrator, complete and detailed final
documents as specified in 7 CFR 1753 and
a statement showing the total amounts due
the Contractor, pursuant to the terms of the
contract, including any amendments thereto.
The final documents shall be submitted for
the Owner’s approval within forty (40)
calendar days after the completion of
construction based on the date on the
certificate of completion covered by each
central office equipment contract and each
installation contract.

Section 5. Compensation.

A. Time and Expense. The Owner shall pay
the Engineer “time and expense”
compensation as outlined in the current
Table 2 of this Agreement for: (1) All services
performed pursuant to section 1; (2)
“rebidding” pursuant to paragraph C of
section 2; (3) all services in connection with
additions to, replacement of components in,
modifications of, or removal of, existing

central office equipment; (4) all services
pursuant to paragraphs F, H, and | of section
2; and (5) all services pursuant to section 3.

B. Percent of Cost. The Owner shall pay the
Engineer for all other services performed
pursuant to this RUS Form 217b, including
final documents, for each central office
equipment contract an amount equal to:

percent ( %) of the first one
hundred thousand dollars ($100,000); plus

percent ( %) of the next three
hundred thousand dollars ($300,000); plus

percent ( %) of the balance of
the installed cost of such equipment for each
complete new central office equipment
contract, and for each installation contract an
amount equal to % of such
installation contract. Ninety percent (90%) of
such sums shall be due and payable ten (10)
days after approval by the Administrator of
each contract (or force account proposal) and
the balance of the compensation shall be due
and payable ten (10) days after approval by
the Owner and the Administrator of a
certificate of completion of installation for
each such equipment.

“Installed cost” shall mean the total cost of
labor and materials of the central office
equipment as shown on the final inventory
documents prepared by the Engineer and
approved by the Owner and the
Administrator. For a materials only contract,
“installed cost” shall mean the amount for
materials shown on the final inventory
documents.

Section 6. Section Reference. Unless
otherwise specified or indicated, any
reference to *‘section” shall mean within this
attachment (RUS Form 217b—Central Office
Equipment Engineering Services).

Attachment—RUS Form 217c

Transmission Facilities Engineering Services

Section 1. Review of Requirements. Prior to
the preparation of plans and specifications
for transmission facilities the Engineer shall
review with the Owner the up-to-date
requirements of the Project, as related to
transmission facilities.

Section 2. Plans and Specifications. The
Engineer shall prepare, and submit to the
Owner in a format suitable for approval by
the Administrator, the plans and
specifications for the purchase and
installation of such transmission facilities in
sufficient time to allow normal scheduled
delivery and installation of such to
coordinate with the schedule of completion
of the Project.

Section 3. Contracts.

A. Bid or Proposal. The Engineer shall be
available to each prospective bidder for
consultation with respect to the details of the
plans and specifications and all other matters
pertaining to the preparation of the proposals
for the supply of equipment or services
therefor. All changes to or clarifications of
the plans and specifications provided to one
prospective bidder shall be provided by the
engineer in writing to all other prospective
bidders and to the Owner.

The Engineer shall attend and supervise all
technical prebid review meetings and
openings of quotes for the furnishing of

equipment or services therefor. Where
additions to existing equipment are
proposed, a quote may be solicited from the
original supplier or separate materials and
installation contracts may be requested from
several suppliers. The Engineer shall
carefully check all quotes received and shall
render to the Owner assistance in connection
with the Owner’s consideration of the quotes
received so that contracts may be prudently
and properly awarded.

The Engineer shall submit in writing to the
Owner recommendations of first and second
choice of bidders stating the reasons therefor,
or, if the analysis of quotes indicates that no
quote is satisfactory because of prices or
other conditions, the Engineer shall
recommend to the Owner that all quotes be
rejected, giving the reasons therefor. Unless
otherwise directed by the Owner, the
Engineer shall proceed in respect to
rebidding in the manner provided for herein
for the initial bidding.

B. Award of Contract. Upon receipt of
notice from the Owner of the Administrator’s
approval of the award of any contract, or bid
proposal, the Engineer shall prepare and
submit contracts in accordance with 7 CFR
Part 1753.

C. Contract Amendments. If, after any such
contract has been approved by the Owner
and the Administrator, it shall be determined
by the Owner that any change or changes in
the plans and specifications are advisable,
the Engineer shall prepare and submit a
contract amendment in accordance with 7
CFR Part 1753.

D. Compliance. The Engineer shall review
all equipment lists and manufacturer’s
drawings, and other data submitted by the
Contractor, to determine apparent
compliance of such lists, drawings and other
data with the approved contract. This shall
not relieve the Contractor of its obligation to
meet the performance specifications of the
contract.

E. Pre-Installation Meeting. The Engineer
shall arrange, when requested by the Owner,
at a mutually agreeable time, a pre-
installation meeting between the Contractor,
Owner and Engineer to clarify areas of
responsibility, check delivery and
completion scheduling and to assure that the
Contractor comply with the plans and
specifications.

F. Customer Information and Engineering
Meeting. The Engineer shall arrange, if
necessary, at a mutually agreeable time a
customer information and engineering
meeting with Owner, Contractor and
Engineer to review the Contractor’s proposal,
equipment lists, software, data requirements,
translation requirements, etc. prior to
beginning of manufacture.

G. Progress Reports. A competent
representative of the Engineer shall make
periodic visits to the equipment installation
site to Inspect the progress and quality of the
executed work and to determine, in general,
if the work is proceeding in accordance with
the contract. The Engineer shall report at
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least monthly to the Owner in writing stating
the results of Inspections. When the Engineer
observes any failure of the executed work or
work in progress to comply with the
requirements of the contract, this shall be
reported to the Owner immediately. These
reports shall include suitable
recommendations. If the engineer observes an
unsafe practice, his only responsibility shall
be to consult immediately with the
Contractor and if his concerns are not
satisfied, to notify the Owner immediately.

Section 4. Tests. The Engineer shall
conduct, or cause to be conducted, such tests
as required by the Owner and the
Administrator to determine that the
equipment meets the performance
requirements of the plans and specifications.
The Engineer shall make recommendations
for the correction of performance or
operational difficulties. All cases of
performance or operational difficulties due to
faulty installation or defective equipment
shall be reported to the Contractor for
correction. When the corrections have been
made, the Engineer shall retest the
equipment. The Engineer shall furnish test
equipment, when required, for all required
tests or measurements performed by the
Engineer.

The Owner and a representative of the
Administrator will normally conduct a final
inspection of completed construction. When
requested by the Owner, a qualified
representative of the Engineer shall be
present.

Section 5. Final Documents. The Engineer
shall prepare or cause to be prepared, and
shall submit to the Owner for approval, in a
format suitable for approval by the
Administrator, complete and detailed final
documents as specified in 7 CFR Part 1753
and a statement showing the total amounts
due the Contractor, pursuant to the terms of
the contract, including any amendments
thereto. The final documents shall be
submitted for the Owner’s approval within
forty (40) calendar days after the completion
of construction based on the date on the
certificate of completion covered by each
transmission facilities contract and each
installation contract.

Section 6. Compensation.

A. Time and Expense. The Owner shall pay
the Engineer “time and expense”
compensation as defined in the current Table
2 of this Agreement for: (1) All services
performed pursuant to section 1; (2) all
services in connection with additions to,
replacement or removal of components in,
modifications of, relocation of existing
systems of transmission facilities; (3)
“rebidding” pursuant to paragraph A of
section 3; (4) all services pursuant to
paragraphs E, F, and G of section 3; and (5)
all services pursuant to section 4.

B. Percent of Cost. The Owner shall pay the
Engineer for all other services pursuant to
this RUS Form 217c, including final
documents, for each contract or force account
proposal for new transmission facilities, an
amount equal to: percent ( %)
of the first fifty thousand dollars
($50,000.00); plus percent ( %)
of the next one hundred fifty thousand

dollars ($150,000.00); plus percent
( %) of the balance of the installed cost
of each such document and for each
installation contract an amount equal to

% of such document. Ninety percent

(90%) of such sums shall be due and payable

ten (10) days after approval by the Owner of
the document for the purchase or installation
of such equipment. The balance of the
compensation shall be due and payable ten
(10) days after approval by the Owner and
the Administrator of a certificate of
completion of installation for such
equipment.

“Installed cost’ shall mean the total cost of
labor and materials of the transmission
facilities as shown on the final documents
prepared by the Engineer and approved by
the Owner and the Administrator. For a
material’s only contract, “‘installed cost”
shall mean the amount for materials shown
on the final inventory documents.

Section 7. Section Reference. Unless
otherwise specified or indicated, any
reference to “section’” shall mean within this
attachment (RUS Form 217c—Transmission
Facilities Engineering Services).
Attachment—RUS Form 217d
Building Engineering Services

Section 1. Review of Requirements. Prior to
the preparation of plans and specifications,
the Engineer shall review with the Owner the
current and future requirements for buildings
to be constructed as a part of the Project.

Section 2. Plans and Specifications. The
plans and specifications for the construction
of buildings shall be prepared in sufficient
time to allow normal completion of
construction of the buildings at least thirty
(30) days prior to delivery of central office
equipment as specified in the central office
equipment contract. The plans and
specifications shall, unless otherwise
directed by the Owner, be prepared in
accordance with standard RUS specifications
and construction drawings relating thereto.
Additionally, the plans and specifications
shall include such details as the
characteristics of the building site(s) may
require, including, without limitation, a plot
plan and description of site development
work, if any. The plans and specifications
shall be submitted to the Owner in a format
suitable for approval by the Administrator.

Section 3. Contracts

A. Bidder’s Qualifications. After approval
of the plans and specifications by the Owner
and Administrator, notices shall be sent to
prospective bidders in accordance with 7
CFR Part 1753. The names of those so
notified shall be forwarded to the Owner at
the time such notices are sent. The Engineer
shall review with the Owner and the Owner
shall approve the qualifications of all
prospective bidders. The Engineer shall
prepare and furnish to qualified contractors
requesting them, the plans and specifications
upon the conditions provided in the
applicable standard RUS contract forms.

B. Proposals. The Engineer shall be
available to each prospective bidder for
consultation with respect to the details of the

plans and specifications and all other matters
pertaining to the preparation of the proposals
for the construction of the building(s) or the
supply of materials and equipment or
services therefor. All changes to or
clarifications of the plans and specifications
provided to one prospective bidder shall be
provided in writing to all other prospective
bidders and to the Owner.

The Owner shall return unopened the bids
received from bidders not specifically
qualified to bid the plans and specifications.

The Engineer shall attend and supervise all
openings of bids for the construction of the
building(s) or for the furnishing of materials
and equipment or services therefor. In the
event that less than three (3) bids are
received from qualified bidders, the bids
shall remain unopened and the Engineer
shall notify the Administrator thereof
immediately. Unless otherwise directed by
the Owner, the Engineer shall proceed, in
respect of the rebidding, in the manner
provided for herein for the initial bidding.
The Engineer shall carefully check all bids
received and shall render to the Owner all
such assistance as shall be required in
connection with consideration of the bids
received so that contracts may be prudently
and properly awarded.

The Engineer shall submit in writing to the
Owner recommendations of first, second and
third choice of bidders, stating the reasons
therefor, or if the analysis of bids indicates
that no bid is satisfactory because of prices
or other conditions, the engineer shall
recommend to the Owner that all bids be
rejected, giving the reasons therefor.

C. Award of Contract. The Engineer shall
prepare and furnish to the Owner three (3)
copies of a detailed tabulation of all the bids
and a tabulation showing the bidders’ names
and totals of all bids. The Owner shall submit
to the Administrator the bidding information
required for approval of the award of the
contract by the Administrator. Upon receipt
of notice from the Owner of the
Administrator’s approval of the award of the
contract, the Engineer shall prepare contracts
in accordance with 7 CFR Part 1753.

D. Contract Amendments. If, after the
contract has been approved by the
Administrator it shall be determined by the
Owner that any change or changes in the
plans and specifications are advisable, the
Engineer shall prepare and submit a contract
amendment in accordance with 7 CFR Part
1753.

E. Compliance. The Engineer shall review
all shop and manufacturer’s drawings,
construction detail variations, and other data
submitted by the Contractor, to determine
apparent compliance of such lists, drawings
and other data with the approved contract.
This shall not relieve the Contractor of its
obligation to comply with the plans and
specifications.

F. Progress Reports. A competent
representative of the Engineer shall make
periodic visits to the construction site to
Inspect the progress and quality of the
executed work and to determine, in general,
if the work is proceeding in accordance with
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the contract. The Engineer shall report at
least monthly to the Owner in writing stating
the results of Inspections. When the Engineer
observes any failure of the executed work or
work in progress to comply with the
requirements of the contract, this shall be
reported to the Owner immediately. These
reports shall include suitable
recommendations. If the engineer observes an
unsafe practice, his only responsibility shall
be to consult immediately with the
Contractor and if his concerns are not
satisfied, to notify the Owner immediately.

G. Final Inspection. The Owner and a
representative of the Administrator will
normally conduct a final inspection of
completed construction. When requested by
the Owner, a qualified representative of the
Engineer shall be present.

Section 4. Final Documents. The Engineer
shall prepare, and shall submit to the Owner
in a format suitable for approval by the
Administrator, complete and detailed final
documents as specified in 7 CFR 1753 and
a statement showing the total amounts due
the Contractor pursuant to the terms of the
construction contract, including any
approved amendments thereto. The final
documents shall be submitted for the
Owner’s approval within sixty (60) calendar
days after the completion of construction
based on the date shown on the certificate of
completion covered by each contract.

Section 5. Compensation

A. Time and Expense. The Owner shall pay
the Engineer “‘time and expense”
compensation as defined in the current Table
2 of this Agreement for: (1) all services
performed pursuant to section 1; (2) services
performed for rebidding pursuant to
paragraph B of section 3; (3) all services in
connection with additions to or
modifications of existing buildings; and (4)
inspection of construction pursuant to
paragraphs F and G of section 3.

B. Percent of Cost. The Owner shall pay the
Engineer for all other services performed
pursuant to this RUS Form 217d, including
final documents, for each new building
contract included in the Project an amount
equal to: percent ( %) of the first
fifty thousand dollars ($50,000.00); plus

percent ( %) of the balance of
the cost of construction thereof, of which
sums ninety percent (90%) shall be due and
payable ten (10) days after approval by the
Administrator of a contract (or force account
proposal) for the construction of the
buildings; and the balance of the
compensation shall be due and payable ten
(10) days after approval by the Owner and
the Administrator of a certificate of
completion of construction for all such
buildings included in the Project (or in a
completed section of the Project).

“Cost of construction’ shall mean the total
cost of labor and materials (including Owner-
furnished materials and labor) used in the
construction of such buildings as shown on
the final documents prepared by the Engineer
and approved by the Owner and
Administrator.

Section 6. Section Reference. Unless
otherwise specified or indicated, any
reference to “section’” shall mean within this

attachment (RUS Form 217d—Building Plans
and Specifications and Contracts).

Attachment—RUS Form 217e

Outside Plant Staking Services

Section 1. Review of Requirements. Prior to
the commencement of Staking, the Engineer
shall review with the Owner the current
requirements of the Project with respect to
outside plant and service entrance Staking.
At this review, decisions shall be reached
concerning public and private rights-of-way,
nominal width of construction corridors, and
design status.

Section 2. Staking Requirements

A. General

1. Staking for aerial plant shall include
locating the proposed line and marking all
new pole and other locations as necessary to
construct the facilities.

2. Staking for buried plant shall include
locating the proposed facilities indicating all
pertinent construction information including
details of the construction corridor.

3. Staking for underground plant shall
include locating conduit systems,
construction corridors, marking manhole
sites and detailing all other pertinent
information.

4. Staking for service entrances shall
include locating protectors on the structure,
the routing of aerial or buried entrances and
the placement of markers, if required, to
indicate construction information.

B. Commencement. The Engineer, with the
approval of the Owner, shall determine when
Staking of the Project shall begin. The
Engineer shall not commence Staking in any
area of the Project until the Owner has:

1. Either (a) stated in writing that right-of-
way authorizations and easements reasonably
required therefor have been procured, or (b)
directed the Engineer in writing to perform
right-of-way procurement under section 2,
paragraph D, of RUS Form 217a—Project
Design, Assistance, and Coordination;

2. ldentified to the Engineer, by map
locations, which line segments shall be
staked on public right-of-way and which line
segments shall be staked on privately owned
right-of-way; and

3. Provided information to the Engineer
pertaining to limitations on width of
construction corridors for each such line
segment.

The Owner shall review with the Engineer,
and shall inform the Engineer, which specific
lines are to be staked. The Owner shall
furnish to the Engineer a current list of all
existing and potential subscribers by map
location and grade of service for whom
service is to be furnished. When requested by
the Engineer, the Owner shall also furnish
the telephone numbers of the existing
subscribers. In determining when to proceed
with Staking, farming operations and other
relevant conditions shall be taken into
consideration so as to minimize the need for
restaking. The Owner, when requested by the
Engineer, shall furnish a qualified person to
accompany each Staking crew for the
purpose of negotiating with landowners or
tenants with respect to such right-of-way
authorizations and easements, widths of
construction corridors, and locations of
proposed facilities.

C. Changes

1. If, during the progress of Staking by the
Engineer, the Owner shall change the routing
or location of a particular line segment, the
Owner shall as early as practicable, notify the
Engineer in writing of such changes. Upon
such notice the Engineer shall duly note such
change and instruct the Staking crews
accordingly. The same procedure shall be
followed for changes made in type or
quantity of facilities during the Staking phase
of the Project.

2. If during the process of Staking, the
Engineer determines that the routing of
facilities along the right-of-way designated by
the Owner would result in high costs of
placement due to obstacles, inadequate
construction corridors, or other
circumstances, the Engineer shall notify the
Owner and recommend alternative routing. If
alternative routing is approved by the Owner
and right-of-way can be obtained, the
Engineer shall arrange to stake the facilities
along the alternate route.

D. Time of Staking

1. The Engineer shall proceed diligently
with Staking and continue therewith in such
a manner that, prior to the release of plans
and specifications to bidders, the Staking of
all outside plant facilities except service
entrances shall be complete in order that the
plans and specifications shall be complete
and accurate.

2. If service entrances are included in the
construction contract, Staking of the service
entrances shall be completed prior to
beginning of construction in a Work Sector.
If such Staking is being performed by the
Owner, the Engineer shall keep the Owner
advised of the status of construction and the
Owner shall do the Staking in a timely
manner.

3. The Engineer shall perform all restaking
made necessary by changes discussed under
paragraph C of section 2, above, as necessary
to minimize delays in construction.

E. Manner of Staking. The Staking shall be
done in a thorough and workmanlike manner
such that construction can be completed in
accordance with the latest revision of the
National Electrical Safety Code, National
Electric Code, local and State laws, rules,
regulations and orders of regulatory bodies
having jurisdiction; and the Loan Design,
Borrower’s Environmental Report, and
specifications approved by the Owner and
the Administrator. The Engineer shall in no
case stake lines other than those shown in
the approved Loan Design except for minor
re-routing and minor changes dictated by
field conditions, unless such change shall
have been previously approved by the Owner
and the Administrator. The Engineer shall
replace all markers lost or removed prior to
or during construction of the Project. All
costs, including costs of markers, equipment,
and other materials used in connection with
the Staking, shall be borne by the Engineer.
All markers and existing poles shall be
properly identified with corresponding
listing on the construction sheets. Where it
is probable that the Contractor or the Owner
will have difficulty in locating markers, the
Engineer shall provide some other suitable
means to identify the location. When Staking
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service entrances, the Engineer shall give due
consideration to the location of the station
protector (or network interface device if it
incorporates a station protector) in relation to
the availability of adequate grounding and
the length of the service drop and station
wiring.

F. Construction Sheets. The Engineer shall
prepare or maintain construction sheets in
such standard form as the Owner shall
require (and as hereinafter described) to:
Serve as the means by which directions are
given for the construction of the Project;
serve as the permanent plant record by the
Owner’s facilities as built; and identify
adequately the geographical location of the
facilities, including non-standard
construction corridors and cable placement
locations. The Engineer shall enter thereon
all pertinent and useful design, specifications
and data governing the construction of the
Project, including, without limitations:

1. Detailed instructions on the point of
attachment of the Owner’s facilities on
existing pole lines employed in joint use
with others;

2. Non-standard depths for installing
buried and underground facilities;

3. The presence, but not location of, buried
facilities of other utilities when known;

4. The presence of rock when known;

5. Vegetation clearing requirements; and

6. Surface type and surface features of
terrain if appropriate.

Copies of construction sheets shall be
made available for sale to all prospective
bidders in advance of the pre-bid conference.
For contract construction five counterparts of
the construction sheets shall be supplied by
the Engineer to the Contractor for
construction use and two copies shall be
supplied to the Owner. For force account
construction three copies of the construction
sheets shall be supplied to the Owner. When
revisions in Staking are necessary, the
Engineer shall issue copies of the revised
construction sheets.

G. Resident. A Resident, with full authority
to act for the Engineer per this attachment,
shall be maintained by the Engineer at the
site of the Project at all times when Staking
or other services required under this
attachment are being performed at the site of
this Project. The Resident may also be
engaged in Staking as well as in supervising
the Staking activities of other Staking crews
of the Engineer. The Engineer shall establish
and maintain, in the proximity of the Project,
a field office with telephone service at all
times when Staking or other services
required under this RUS Form 217e are in
progress.

H. Reporting. The Engineer shall prepare,
execute, and submit to the Owner
(insert frequency of reporting—minimal
monthly) all estimates, certificates, reports
and other documents required to be executed
by the Engineer pursuant to the loan contract.

1. Joint Use or Joint Occupancy. In
connection with Staking of joint use or joint
occupancy facilities the Engineer shall:

1. Prepare and submit to the Owner for
approval, detailed information on pole
changes, additional poles, and other changes
or additions required in existing facilities of
other parties to joint use or joint occupancy

agreements to accommodate the Owner’s
facilities; and

2. Coordinate engineering activities under
direction of the Owner with other parties to
joint use or joint occupancy agreements.

J. The Engineer with the approval of the
Owner shall have the option of performing
staking on the project under the
circumstances described below on a time and
expense basis consistent with Table 2 of this
Agreement.

1. Less than 10 miles of buried or aerial
plant,

2. Emergency restoral of service, or

3. Natural disasters.

Section 3. Compensation. The Owner shall
pay the Engineer for services performed
pursuant to this RUS Form 217e as follows:

A. Staking Fee. For all services in
connection with the Staking of the Project
lines provided for in the approved Project
design, including lines which, pursuant to
the direction of the Owner, with the approval
of the Administrator, shall not be
constructed, and for all other services
outlined in this RUS Form 217e (except as
provided in paragraph C of section 3):

1. The sum of dollars ($ ) per
mile of existing buried plant Project lines to
be modified; plus

2. The sum of dollars ($ ) per
mile of new buried plant Project lines; plus

3. The sum of dollars ($ ) per
mile of underground cable to be installed in
ducts; plus

4, The sum of dollars ($ ) per
mile of new aerial Project lines; plus

5. The sum of dollars ($ ) per

mile of existing aerial Project lines to be
modified; plus

6. The sum of dollars ($ ) per
mile of new joint use or joint occupancy
Project lines; plus

7. The sum of dollars ($ ) per
mile of existing Project lines to be removed
where no construction or modification work
is to be performed; plus

8. The sum of dollars ($ ) for
each new service entrance staked and for
which a construction sheet is prepared and
each existing service drop to be modified as
part of the Project; plus

9. The sum of dollars ($ ) for
each subscriber shown on the construction
sheets.

For purposes of this section “modified”
means rearrangements, additions, change of
pair assignments, etc., which require
preparation of construction sheets to
implement.

The length of the Project lines shall be
determined by taking the sum of all distances
between terminal points for underground
cable and buried cable or conductor, and new
service entrances added as part of the Project
and all distances between pole markers or
from center to center of poles carrying aerial
conductor or cable, including joint use or
joint occupancy poles, plus the vertical
distances parallel to vertical cable runs for
aerial cable installations.

B. Time and Expenses. The Owner shall
pay the Engineer “time and expense”
compensation as defined in the current Table
2 of this Agreement for all services performed
in this RUS Form 217e in connection with:

section 1; paragraph C of section 2; paragraph
| of section 2; paragraph J of section 2; and
for the replacement of markers made
necessary by causes beyond the control of the
Engineer.

C. Payments. Compensation under
paragraph A of this section 3 shall be due
and payable ten (10) days after delivery to the
Owner, on a monthly basis, a copy of the
construction sheets representing the Staking
completed during that month and a
recapitulation of the mileage of the various
types of line covered by such construction
sheets and by previous construction sheets
for which compensation has been requested.

The Staking shall be subject to review and
inspection by the Owner and the
Administrator. The Engineer, when notified
to do so by the Owner or the Administrator,
shall correct such Staking as the review and
inspection may indicate to be necessary.
Such review and payments shall not
constitute unqualified approval of the
Staking. Where restaking is required for
reasons within the control of the Engineer, no
additional compensation shall be payable.

The compensation payable for lines
actually constructed, shall be adjusted to the
number of units actually constructed or
actually completed as part of the
construction of the Project, as reflected in the
final documents. Compensation payable for
lines which have been staked, but which
shall not be constructed, shall be determined
from the construction sheets as covered by
line abandonment order.

D. Plant Retained in Place. Compensation
under this section, for Staking existing
Project lines on which modification work is
to be performed, shall include compensation
for the designation of assembly units of
existing plant to be retained in place, and
shown on the construction sheets.

Section 4. Section Reference. Unless
otherwise specified or indicated, any
reference to “section’”” shall mean within this
attachment (RUS Form 217e—Outside Plant
Staking Services).

Attachment—RUS Form 217f

Outside Plant Contract Document Phase
Engineering Services

Section 1. Review of Requirements. The
Engineer shall use the Loan Design and other
information furnished by the Owner under
this Agreement as the basis for the
preparation of the plans and specifications.
Prior to the beginning of the preparation of
the plans and specifications, the Engineer
shall review with the Owner all data
furnished to determine the most recent
requirements for facilities to be included in
the plans and specifications.

Section 2. Map Tracings and Other Data.
Prior to and during the preparation of the
plans and specifications by the Engineer, the
Owner, if it has not previously done so by
other provisions of this Agreement, shall
furnish any of the following items needed by
the Engineer:

A. Up-to-date tracings of the detail and
town maps of the area of the proposed system
on which the Loan Design was based and
which show the existing system, and a
tracing of the key map when a key map is
required by the Owner;
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B. Up-to-date cable schematics (cable plant
layout), and construction sheets showing the
existing system construction;

C. Up-to-date line and station data on
existing subscribers;

D. The Loan Design and Borrower’s
Environmental Report on which the loan was
based;

E. Current information as to the location
and extent of electric and other lines
available for joint use, together with
conformed copies of all existing joint use or
joint occupancy agreements covering such
lines;

F. Current listing of existing, signed, and
potential subscribers by map location and
grade of service to be considered in the
preparation of the plans and specifications.
The list of existing subscribers shall be
properly referenced to the line and station
data;

G. Detailed lists of materials on hand, or
on order, which are to be furnished by the
Owner in the construction of the Project,
together with the quantity and value of each
item of such materials; and

H. A written statement setting forth the
scope of plans and specifications and the
sequence in which the construction shall be
performed and whether service entrances are
to be included in the plans and
specifications.

The map tracings, schematics, and
construction sheets are to be of suitable
material capable of allowing corrections to be
made of the information shown thereon and
capable of being reproduced.

Section 3. Schematics, Assignments, and Cut
Sheets

A. Cable Schematics. The Engineer shall
prepare cable schematics in such form as the
Owner shall require to: (a) serve as a means
by which directions are given for connecting
feeder cable and distribution cable pairs,
cross-connection terminals, connecting load
coils, and such other directions as may be
necessary for properly splicing the feeder
cables, distribution cables and other facilities
being installed; (b) serve as the permanent
circuit assignment record of the Owner’s
cable and wire facilities; and (c) adequately
identify the physical location of all
equipment, devices and connections other
than services, associated with the pairs of
such feeder cable and distribution cable
facilities.

B. Circuit and Number Assignments. If
requested by the Owner, the Engineer shall
prepare telephone number assignments and
shall identify the circuit to which the service
is to be connected for station installations,
including without limitation such
information with respect to central office
equipment connections as may be required.

C. Cut Sheets. Where modification of
existing lines is to be performed, the
Engineer shall furnish in such form as the
Owner shall require complete and detailed
information, collectively known as ““Cut
Sheets” for: (a) Making such changes in
circuit connections in the existing outside
plant as may be required, including without
limitation all associated devices such as load
coils, terminals, and temporary connections;
(b) making such changes in telephone
number assignments and service connections

as may be required, including without
limitations, the corresponding connection
changes required at the central office end;
and (c) designating the sequence to be
followed in making such changes.

Section 4. Outside Plant Plans and
Specifications and Contracts

A. Plans and Specifications. The Engineer
shall, to the extent not previously prepared
under other provisions of this Agreement,
prepare and review with the Owner complete
and detailed plans and specifications,
drawings, maps and other documents
required for the construction of the outside
plant facilities to be included as a part of the
Project. During the preparation of the plans
and specifications, the Engineer shall make
such changes in the plans and specifications
as may be reasonably required by the Owner
as a condition of approval by the Owner and
Administrator.

B. Content of Plans and Specifications. The
plans and specifications for outside plant
shall be prepared in sufficient time to allow
normal completion of construction of the
outside plant to coincide with the established
service dates and shall include the following:

1. One copy of the key map of the system,
when a tracing is furnished by the Owner.

2. One copy (or more if necessary for
clarity) of the central office area detail maps
(sometimes referred to as exchange detail
maps) and town maps of the system, on
which there shall be indicated the following:

a. Location of lines to be constructed,
indicating joint use or joint occupancy lines;

b. Location of switching centers and pair-
gain devices;

c. Location of existing lines included as
part of the proposed system and modification
of such lines;

d. Location of existing lines to be retired;

e. Locations other than service entrances,
where right-of-way has not been obtained;

f. Work Sectors indicating sequence of
construction;

3. Complete drawings of each type of non-
standard RUS unit covering the construction
and the materials to be used.

4. An estimate of quantities of the various
units of construction.

5. A complete cable plant layout and cable
schematics, when applicable, for each central
office area as prepared pursuant to paragraph
A of section 3.

6. If the Project contains requirements for
installation of underground conduit,
manholes and associated appurtenances, the
Engineer, during the preparation of the plans
and specifications, shall secure field data
necessary for the proper design of such
facilities (including plan and profile data, if
required, and detail construction drawings,
including cable to be installed), and shall
proceed with the preparation of detailed
plans and specifications for the construction
of such facilities. Such drawings and
specifications, when completed, shall be
added to, and made a part of, the
construction plans and specifications.

7. An itemized list of materials on hand or
on order to be furnished by the Owner,
showing the locations of delivery points and
delivery schedules of such materials, the
quantity, unit price and extended price.

8. The form of the contract to be entered
into between a Contractor and the Owner for
the construction of the outside plant,
including forms of notice and instructions to
bidders, Contractor’s proposal, materials and
construction specifications, Contractor’s
bond, description of assembly units and
construction drawings.

Note: Plans and specifications for outside
plant facilities to be constructed under a
force account proposal do not require Items
7 and 8, above.

C. Contracts

1. Upon receipt of notice by the Engineer
from the Owner of the Administrator’s
approval of the plans and specifications, the
Engineer shall, unless otherwise instructed
by the Owner, with the approval of the
Administrator, proceed to take all usual and
customary actions, including compliance
with the procedures set forth herein and in
7 CFR Part 1753, to facilitate full, free, and
competitive bidding for the award of
contracts.

2. Notices to Bidders shall be sent in
accordance with Subpart F of 7 CFR Part
1753. The Engineer shall then review with
the Owner and the Owner shall approve the
qualifications of bidders who replied to the
notice, as a condition of release of bid
documents to any such bidder. The Engineer
shall prepare and furnish to such qualified
bidders the appropriate bid documents
including construction sheets, and the plans
and specifications upon the conditions
provided in the applicable standard RUS
contract forms. The construction sheets shall
be furnished upon payment of reasonable
charges. The Engineer shall also prepare and
furnish, upon payment of reasonable charges,
to material suppliers requesting them, copies
of the Contractor’s proposal sheets for
outside plant together with any special
drawings or material specifications
pertaining thereto and a list of materials to
be furnished by the Owner.

3. The Engineer shall conduct a Pre-Bid
Conference in accordance with Subpart F of
7 CFR Part 1753 and shall be available to
each prospective bidder for consultation with
respect to the details of the plans and
specifications and all other matters
pertaining to the preparation of the proposals
for the construction, or the supply of
materials and equipment or services therefor.
All changes to or clarifications of the plans
and specifications provided to one
prospective bidder shall be provided in
writing to all other prospective bidders and
to the Owner.

4. The Engineer shall attend and supervise
all openings of bids for the construction, or
for the furnishing of materials and equipment
or services therefor. The Owner shall return
unopened bids received from Bidders not
previously qualified under paragraph C2 of
this section. In the event that bids are
received from less than three (3) qualified
bidders, the bids shall remain unopened and
the Owner shall notify the Administrator
thereof immediately. If directed by the
Owner, the Engineer shall proceed in respect
of the rebidding, in the manner provided for
herein for the initial bidding. The Engineer
shall check the assembly unit prices and
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summarize of all bids received. The Engineer
shall render to the Owner assistance in
connection with the Owner’s consideration
of the bids received so that contracts may be
prudently and properly awarded. The
Engineer shall submit to the Owner a written
recommendation for award of the contract or
rejection of all bids stating the reasons
therefor.

5. The Engineer shall prepare and furnish
to the Owner three (3) copies of the detailed
proposal sheets or a detailed tabulation of the
low bid, and a tabulation showing the names
and totals of all bids. The Owner shall submit
to the Administrator the bidding information
for approval by the Administrator of the
award of the contract. Upon receipt of notice
from the Owner of the Administrator’s
approval of the award of the contract, the
Engineer shall prepare three (3) counterparts
of the construction contract to be executed by
the Owner and the successful bidder and the
Owner shall forward such executed
counterparts to the Administrator for
approval.

6. If, after the construction contract has
been approved by the Owner and the
Administrator, it shall be determined by the
Owner that any changes in the plans and
specifications are advisable, the Engineer
shall prepare and submit a contract
amendment in accordance with 7 CFR Part
1753.

D. Force Account

1. If all or a portion of the Project, shall be
constructed by force account, the Engineer
shall prepare a force account proposal in
accordance with Subpart G of 7 CFR Part
1753.

a. When requested by the Owner, the
Engineer shall prepare an itemized list of the
total quantities of all items of materials
required for the construction showing in
addition the quantity of each item of
materials the Owner has on hand based on
the list furnished by the Owner pursuant to
paragraph G of section 2.

b. The force account proposal shall include
an estimate, prepared in collaboration with
the Owner, of the unit construction costs in
substantially the same form as the
Contractor’s proposal in the standard
contract form, and a summary of the total
estimated cost of construction, setting forth
the following:

(1) The total Cost of labor and other;

(2) The total Cost of materials; and

(3) The number of calendar days required
for the construction.

2. After receipt of notice by the Engineer
from the Owner of approval by the
Administrator of the force account proposal,
the Engineer, in collaboration with the
Owner, shall fix a date for the
commencement of construction. In the
determination of this date, consideration
shall be given to the status of material
deliveries, Staking, easements, and the
availability of competent construction
personnel and adequate equipment to
facilitate continuous construction in an
efficient and expeditious manner. Such date
as agreed upon shall be submitted to the
Administrator by the Owner and the date
thus established shall be the
“Commencement Date” for the construction.

The Engineer shall be available to the Owner
for consultation with respect to the details of
the plans and specifications and all other
matters pertaining to the construction of the
Project.

3. If, after the force account proposal has
been approved by the Owner and the
Administrator, it shall be determined by the
Owner that any change or changes in the
force account proposal are advisable, the
Engineer shall prepare and submit to the
Owner all necessary details in connection
with the change or changes, and upon
approval thereof by the Owner, the proposed
change or changes shall be submitted by the
Owner to the Administrator. To the extent
that the Administrator approves such
proposed change or changes they shall be
included as part of the force account
proposal, and the Engineer shall immediately
proceed in respect of any additional Staking,
construction, and material contracts or
amendments required thereby in like manner
as though such Staking, construction, and
material contracts or amendments were
originally included as part of the force
account proposal.

Section 5. Compensation

A. The Owner shall pay the Engineer for
services performed pursuant to this RUS
Form 217f (except as provided in paragraph
B of this section) as follows:

1. The sum of dollars ($ ) or
when the outside plant is divided into
sections for construction purposes requiring
separate plans and specifications for each
section; a sum of dollars ($ ) for
each such section for which complete plans
and specifications are prepared; plus,

2. The sum of dollars ($ ) for
each approved amendment to the contract;
plus

3. The sum of dollars ($ ) per

mile for each mile of Project line facilities (1)
included in the plans and specifications, and
(2) added or deleted by approved
amendments to the plans and specifications;
plus

4, The sum of dollars ($ ) for
each approved force account proposal.

The compensation payable under
paragraph A of this section shall be due and
payable ten (10) days after the approval of the
plans and specifications or approved
amendments by the Owner and the
Administrator.

B. The Owner shall pay the Engineer ‘““time
and expense’” compensation as defined in the
current Table 2 of this Agreement for
services: (1) As requested by the Owner, in
connection with corrections to, or the
furnishing of, items required to be furnished
by the Owner per section 2; (2) required
under section 3; (3) in connection with
underground conduits, paragraph B6 of
section 4; (4) for changes in force account
plans and specifications, paragraph D3 of
section 4; and (5) in connection with the
conducting of the Pre-Bid Conference,
paragraph C3 of section 4, and for rebidding,
paragraph C4 of section 4.

Section 6. Section Reference. Unless
otherwise specified or indicated, any
reference to “‘section” shall mean within this
attachment (RUS Form 217f—Outside Plant
Plans and Specifications and Contracts).

Attachment—RUS Form 217¢g

Outside Plant Construction Phase
Engineering Services

Section 1. Construction Phase

A. General. As engineering representative
of the Owner, and in accordance with sound
and accepted engineering practices, the
Engineer: (1) Shall provide Construction
Administration and Inspection services; (2)
shall assist the Owner in obtaining the
expeditious and economical construction of
the Project in accordance with the approved
plans and specifications, the terms of the
construction contract or force account
proposal, and 7 CFR Part 1753; and (3) shall
have and exercise sole responsibility for the
issuance of supplemental directives to the
Contractor regarding the Contractor’s
performance in accordance with the terms of
the construction contract as approved by the
Owner and the Administrator. The Engineer’s
undertaking hereunder shall not relieve the
Contractor of the Contractor’s obligation to
perform the work in conformity with the
plans and specifications and in a
workmanlike manner and shall not impose
upon the Engineer any obligation to see that
the work is performed in a safe manner. The
Engineer shall not be responsible for the
failure of the Contractor to perform the work
in accordance with the contract or to perform
the work in a safe workmanlike manner. In
fulfilling the above responsibility, the
Engineer shall as necessary:

1. Interpret the plans and specifications
and convey such interpretation to the
Contractor,

2. Inspect the progress of and quality of
construction, in sufficient detail to provide
reasonable assurance to the Owner of the
adequacy of such progress and quality of
construction, pursuant to the requirements of
the plans and specifications and contract;

3. Confirm the acceptability of materials
and equipment proposed by the Contractor to
be utilized in the construction prior to the
use of such materials or equipment on the
Project and promptly reject materials and
equipment not in compliance with the plans
and specifications; and

4. Inspect the manner of incorporation of
the materials and equipment into the Project,
and the workmanship with which such
materials and equipment are incorporated
and reject materials, equipment and
workmanship which the Engineer determines
will not be in compliance with the plans and
specifications. Such Inspection shall be
deemed to be adequate if a reasonable
percentage of all routine construction units
(other than units requiring detailed
inspection) are observed at the time of
installation and found free of error.

The above enumeration of specific
requirements shall not limit the general
undertakings of the Engineer to perform
services set forth in the first sentence of
paragraph A of this section. The obligations
of the Engineer hereunder are for the benefit
of only the Owner and the Administrator,
and shall not relieve the Contractor of any of
its own responsibilities under its contract
with the Owner.
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B. Residents and Inspectors

1. A Resident with full authority to act for
the Engineer shall be maintained by the
Engineer at the site of the Project at all times
during the entire period of scheduled
construction (including times when the
Resident is available and through no fault of
the Engineer scheduled construction is not
performed, and including times when
corrective work is being performed) unless
specifically directed otherwise by the Owner
with the approval of the Administrator. A
Resident shall be necessary for each outside
plant construction contract.

2. If, at any time during construction, a
Resident, or Inspector, is not required at the
Project site, or such personnel are not
available because of other responsibilities on
the Project, the Engineer shall assign a
Resident and/or Inspector on an intermittent
basis, to effect necessary observations of
construction during any critical phase of
such construction.

3. If the Engineer determines that
particular components of the work or
particular circumstances during construction
require the presence of a specialized
representative of the Engineer, such as an
architect, structural engineer, design engineer
or other specialist for the purpose of
interpreting contract requirements, or
performing special inspections or tests to
facilitate compliance by the Contractor with
the plans and specifications and terms of the
construction contract, the Engineer with
prior approval of the Owner shall assign such
personnel to the Project site.

4. The Engineer shall maintain at the site
of the Project and under the direct
supervision of the Resident a sufficient
number of qualified Inspectors, to fully
discharge the responsibility of the Engineer
pursuant to paragraph A of this section
(including times when such assigned
Inspectors are available and through no fault

of the Engineer scheduled construction is not
performed). The number of Inspectors so
required will vary with the size of the
Project, the number of construction crews,
and the speed of construction.

5. The number of Residents and Inspectors
required by the Engineer for a routine
construction schedule for this Project to
effect completion within the allowed number
of scheduled “working days” is as follows:

a. ( ) Resident(s);

b. ( ) Inspectors(s);

6. In the event conditions should arise,
through no fault of and beyond control of the
Engineer, which would require the
placement by the Engineer of additional
Inspectors (or Residents) on the Project, to
accommodate special needs of the Owner (or
Contractor, with approval of the Owner),
then, with the approval of the Owner prior
to their assignment to the Project, the
Engineer shall assign such additional
qualified personnel to the Project for the
limited time of such requirements.

C. Pre-Construction Conference. A
competent representative from the office of
the Engineer, and the Resident (or Residents)
to be assigned to the Project, shall conduct
the outside plant pre-construction
conference. The detailed notes taken by the
Engineer on items discussed shall be
furnished to all parties. Such notes shall be
used by the Resident, as applicable, in
interpreting the plans and specifications
pursuant to paragraph Al of this section.

D. Project Office. The Engineer shall
establish and maintain a field office, with
telephone service, in the proximity of the
Project when construction is in progress and
shall notify the Owner of the address and
telephone number of such field office. Any
notices, instructions or communications
delivered to such field office shall be deemed
to have been delivered to the Engineer.

E. Defective Construction. If the
construction is by contract, the Engineer
shall notify the Contractor in writing of all
observed or otherwise determined defects in
workmanship or materials in accordance
with the terms of the construction contract.
If the construction is by force account, the
Engineer shall advise the Owner relative to
the correction of such defects.

F. Joint Use or Joint Occupancy. In
connection with all joint use or joint
occupancy construction, the Engineer shall:

1. Coordinate construction activities for the
Owner with the designated representative of
other parties to joint use or joint occupancy
agreements;

2. Review for the Owner all changes
proposed by other parties to joint use or joint
occupancy agreements for changes in and
additions to their existing pole lines under
such agreements and submit to the Owner
recommendations thereon.

G. Tests. The Engineer shall conduct, or
cause to be conducted, such tests of circuits
and equipment as required by the Owner and
the Administrator to determine compliance
with the performance requirements of the
plans and specifications. The Engineer shall
make recommendations in writing for the
correction of defective materials,
workmanship, or equipment. All cases of
transmission or operational difficulties due
to faulty construction or defective materials
or equipment in the Project shall be reported
in writing to the Contractor for correction if
the construction is by contract or to the
Owner if construction is by force account.
When the corrections have been made, the
circuits and equipment shall again be tested.
The Engineer shall furnish test equipment as
required for performing all required tests or
measurements.

The outside plant tests to be made on this
Project are noted in the table below:

Description of Test or Measurements

Test or Measurements

Will perform or participate in

performing tests

Subscriber

Loop Plant Trunk Plant Owner Engineer
C.O. Ground MEASUIEMENL ......ccciuirieeeeeeieiitiereeeeeeesitieeeeeessesinseeeeessssisbreseeeesans | nvvesesessssnsinneeeees | oosvisveeseeessnniinnees X
Copper Shield or Shield/Armor Continuity .. X X X
CoNAUCIOr CONLINUILY ...ooveiiiieiiieii e X X X
Shield or Armor Ground RESIStANCE ........cccccuviiiieeeiiiiiiieiee e e e X X e X
Conductor Insulation Resistance X X X

DC Loop Resistance
DC Loop Resistance Unbalance
VF Insertion Loss
Loop Measurements (Loop Checking)
Two-Person Structural Return Loss
One-Person Open Circuit Measurements ...
Cable Insertion Loss at Carrier Frequency
Fiber Armor Continuity
Fiber Optic Splice Loss—Field ..

Fiber Optic Splice Loss—C. O. .....ccccevvvrvvrnnene

End-to End Attenuation

End-to End Fiber Signature ..........ccccccoovvenvvennene

X
X
.............................................. X
X
X

As appropriate, complete the table using these symbols:
X—These are standard tests and measurements required on facilities as desired by the owner or required by the Administrator.
*—These tests will not be required if the distribution pairs are not cross-connected to feeder pairs at the time of acceptance testing.

N/A—Not Applicable.

H. Connecting Companies. The Engineer
shall coordinate all engineering and

construction activities with connecting
companies and shall notify the Owner when

the Project, or a section thereof, shall be
ready to be placed in service. After giving
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such notice, the Engineer shall, when
directed to do so by the Owner, cause the
Project, or such section thereof as may be
ready, to be placed in service.

I. Reporting. The Engineers shall prepare,
execute and submit to the Owner
(insert frequency of reporting—minimal
monthly) all estimates, certificates, reports,
and other documents required to be executed
by the Engineer pursuant to a construction
contract, a force account proposal, or the 7
CFR Part 1753. The Engineer shall review
and, if satisfactory, recommend for approval
each periodic estimate submitted by
contractors prior to approval and payment by
the Owner. Such recommendations shall
include a statement by the Engineer based on
the Engineer’s Inspection of executed work
and the progress of the work and subject to
evaluation and testing of the work as a
completed Project, that all construction for
which payment is requested has been
completed and cleaned up in accordance
with the terms of the construction contract
and that all defective construction of which
the Contractor shall have received fifteen (15)
or more days written notice, has been
corrected.

The Engineer shall maintain a cumulative
inventory of all units of construction
incorporated in the Project, showing unit
prices and extended totals, for all such units
of construction. When it appears that the
previously approved contract total is likely to
be exceeded, the Engineer shall immediately
notify the Owner in a format suitable for
notifying the Administrator. When requested
by the Owner or when the “Overrun’ results
in 20% above the contract total, the Engineer
shall prepare a contract amendment in
accordance with 7 CFR Part 1753 for
execution by the Parties to the construction
contract, to cover the additions or changes in
construction units that are resulting in such
“Overrun’.

J. Final Inspection. The Owner and a
representative of the Administrator will
normally conduct a final inspection of
completed construction. When requested by
the Owner, a qualified representative of the
Engineer shall be present.

Section 2. Final Documents

A. Contract Construction. If the Project or
any portion thereof shall be constructed
pursuant to a construction contract, the
Engineer shall prepare and submit to the
Owner complete and detailed final
documents as specified in 7 CFR 1753 and
a statement of all amounts payable by the
Owner under the construction contract. The
final documents shall be in a format suitable
for approval by the Owner and subsequent
submission to the Administrator for
approval. These final documents shall be
submitted to the Owner within forty-five (45)
calendar days after the completion of
construction based on the date shown on the
certificate of completion covered by each
contract.

B. Force Account Construction. If the
Project or any portion thereof shall be
constructed by force account:

1. Within thirty (30) calendar days after
completion of construction of the Project, the
Owner shall furnish to the Engineer the
following data:

a. The cost of all materials used in
construction of the Project;

b. Cost of right-of-way clearing (direct labor
Costs);

c. All direct labor costs chargeable to
construction exclusive of the right-of-way
clearing; and

d. A list of all items of overhead cost
applicable to the construction of the Project,
but excluding the cost of engineering, legal,
accounting and other professional services,
interest during construction and preliminary
survey charges.

2. Within forty-five (45) calendar days after
the completion of construction of the Project,
the engineer shall prepare and submit to the
Owner for approval complete and detailed
final documents in such form as the
Administrator may prescribe, including
without limitation, a final inventory of
construction and a final inventory of
retirements. The final documents shall
contain the labor and material unit costs
based on data supplied by the Owner.

C. Number of Copies. Copies of final
documents shall be furnished in accordance
with 7 CFR Part 1753.

Section 3. Plant Records

A. Prior to Cutover. If the Owner shall have
notified the Engineer not later than ten (10)
days prior to of the start of construction in
a central office area that the Owner elects to
assign to the Engineer the preparation of any
of the following plant records, the Engineer
shall prepare and deliver these records to the
Owner, not later than fifteen (15) calendar
days prior to the start of Cutover of each
central office area included as a part of the
Project. These records cover the Cutover
work on facilities completed as of the date of
delivery of such records for each such area.
The following records shall be in such form
as the Owner, with the approval of the
Administrator, may prescribe:

1. Cable schematics, corrected to show “‘as
constructed” conditions of that portion of the
Project as of such date;

2. Cable records data, for completed line
segments as of such date;

3. Line and station data for completed line
segments as of such date; and

4. Terminal assignment records.

B. After Cutover. The Engineer shall
deliver to the Owner, within thirty (30)
calendar days after Cutover of facilities in
any completed exchange area or completed
section of the Project, the record drawings of
the following plant records covering such
Project area (excluding any of such records
that the Owner has previously elected to
prepare with its own forces):

1. Cable schematics, corrected to show “‘as
constructed’ conditions of such Project area;
2. Cable record data, for all construction

completed in such Project area;

3. Line and station records for all lines
completed in such Project area as a part of
the Project;

4. Final maps, showing record drawings
facilities completed in such Project area; and

5. Final complete and detailed
construction sheets, showing facilities
completed in such Project area, including the
designation of assembly units of existing
plant retained in place along existing plant

lines segments on which modification work
was performed as a part of the Project.
Section 4. Inventory and Appraisal. When
requested by the Owner, the Engineer shall
prepare within thirty (30) calendar days after
completion of construction of the Project and
submit to the Owner an inventory and
appraisal of all existing telephone plant
retained as part of the Owner’s system. The
inventory and appraisal shall be in such form
and provide such data as the Owner, with the
approval of the Administrator, may prescribe.

Section 5. Compensation

A. For Services Under sections 1, 3 and 4.
The Owner shall pay the Engineer “‘time and
expense’” compensation, as defined and
detailed in current Table 2 of this Agreement
for all services performed under sections 1,

3 and 4. Compensation under this section
shall not exceed dollars ($ )
unless said amount has been increased by a
contract amendment approved by the Owner
and the Administrator. Appropriate
documentation justifying the increase shall
accompany the contract amendment.

Compensation under paragraph A of this
section shall be due and payable as follows:

1. Ninety-five Percent (95%) thereof shall
be due and payable ten (10) days after
delivery each month of the invoice of the
Engineer;

2. The balance of such compensation shall
be due and payable ten (10) days after
delivery of a statement by the Engineer to the
Owner certifying that all final documents
prepared by the Engineer, for execution by
the Contractor, have been mailed or delivered
to the Contractor for execution.

B. For Services Under section 2. The
Owner shall pay the Engineer for all services
performed under section 2 as follows:

1. The sum of dollars ($ ) for
each service entrance to be installed,
replaced or modified during the construction
of the Project; plus

2. The sum of dollars ($ ); or
when the Project is divided into sections for
which separate outside plant plans and
specifications are prepared, the sum of

dollars ($ ) for each section
requiring final documents; plus the sum of
dollars ($ ) for each mile of

Project line facilities included in the final
documents. Ninety-five (95%) percent of the
compensation under this paragraph shall be
due and payable ten (10) days after approval
by the Owner and the Administrator of the
respective final documents and the balance
of the compensation under this paragraph
shall be due and payable ten (10) days after
completion of the Project as defined in the
Table 1.

C. Bi-weekly Statement. For compensation
covered by paragraph A this section, the
Engineer shall submit to the Owner a
biweekly statement showing the names of the
Residents and Inspectors, and the actual time
spent on the Project by each Resident and
each Inspector during the preceding period.
The statement should be prepared and
submitted to the Owner in a format similar
to that shown in RUS Form 217, Exhibit A.

Section 6. Section Reference. Unless
otherwise specified or indicated, any
reference to *‘section’ shall mean within this
attachment RUS Form 217g—Outside Plant
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Construction-Project Direction, Inspection,
Testing and Contract Closeout.

[End of clause]
Dated: February 10, 1997.
Jill Long Thompson,
Under Secretary, Rural Development.
[FR Doc. 97-3921 Filed 2—-14-97; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—CE—-48—-AD; Amendment 39—
9935; AD 97-04-11]

RIN 2120-AA64
Airworthiness Directives; Air Tractor,

Inc. Models AT-802 and AT-802A
Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain Air Tractor, Inc. (Air
Tractor) Models AT—802 and AT—-802A
airplanes. This action requires revising
the Airworthiness Limitations section of
the applicable maintenance manual to
change the life limit of the tail landing
gear spring. This action results from
analysis of the life limits of both the tail
landing gear and main landing gear after
a fatigue failure of the main landing gear
on one of the affected airplanes. This
analysis revealed that the life limit of
the tail landing gear spring should be
3,000 hours time-in-service (TIS)
instead of 3,500 hours TIS to be
consistent with the main landing gear
spring. The actions specified by this AD
are intended to prevent fatigue failure of
a tail landing gear spring before the life
limit of the part is achieved, which
could result in loss of control of the
airplane.

EFFECTIVE DATE: April 4, 1997.
ADDRESSES: Service information that
applies to this AD may be obtained from
Air Tractor Inc., P. O. Box 485, Olney,
Texas 76374, telephone (817) 564-5616;
facsimile (817) 564-2348. This
information may also be examined at
the Federal Aviation Administration
(FAA), Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket 96—CE—48—AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., Suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Bob
May, Aerospace Engineer, FAA,

Airplane Certification Office, 2601
Meacham Boulevard, Fort Worth, Texas
76193-0150; telephone (817) 222-5155;
facsimile (817) 222-5960.

SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to Air Tractor Models AT-802
and AT-802A airplanes was published
in the Federal Register as a notice of
proposed rulemaking (NPRM) on
October 18, 1996 (61 FR 54370). The
action proposed to require revising the
Airworthiness Limitations section of the
applicable maintenance manual to
change the life limit of the tail landing
gear spring. The proposed action as
specified in the NPRM would be
accomplished by incorporating the
revision (dated May 24, 1996) to Section
6, Airworthiness Limitations, of the Air
Tractor AT 802/802A Maintenance
Manual.

The NPRM resulted from analysis of
the life limits of both the tail landing
gear and main landing gear after a
fatigue failure of the main landing gear
on one of the affected airplanes. This
analysis revealed that the life limit of
the tail landing gear spring should be
3,000 hours time-in-service (TIS)
instead of 3,500 hours TIS to be
consistent with the main landing gear
spring.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

The FAA’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD
and will not add any additional burden
upon the public than was already
proposed.

Cost Impact

The FAA estimates that 37 airplanes
in the U.S. registry will be affected by
this AD. An owner/operator of one of
the affected airplanes holding at least a
private pilot certificate is allowed to
incorporate the manual revision as
authorized by § 43.7 of the Federal
Aviation Regulations (14 CFR 43.7).
However, the change in the life limit

would require owners/operators of the
affected airplanes to have the tail
landing gear spring replaced every 3,000
hours TIS instead of every 3,500 hours
TIS. The owners/operators of the
affected airplanes will be required to
have this part replaced 500 hours TIS
sooner than already required. The FAA
has no way of determining the total
hours TIS each owner/operator would
accumulate over the life of the affected
airplanes and, therefore, cannot
calculate the number of additional tail
landing gear springs each owner/
operator would need to have replaced.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not
a‘““significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40113, 44701.
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§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

97-04-11 Air Tractor, Inc.: Amendment
39-9935; Docket No. 96—-CE-48-AD.

Applicability: Models AT-802 and AT—
802A airplanes (serial numbers 0001 through
0038), certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 100
hours time-in-service after the effective date
of this AD, unless already accomplished.

To prevent fatigue failure of a tail landing
gear spring before the life limit of the part is
achieved, which could result in loss of
control of the airplane, accomplish the
following:

(a) Incorporate the revision (dated May 24,
1996) to Section 6, Airworthiness
Limitations, of the Air Tractor AT 802/802A
Maintenance Manual.

(b) Incorporating the maintenance manual
revision as required by paragraph (a) of this
AD may be performed by the airplane owner/
operator holding at least a private pilot
certificate as authorized by section 43.7 of
the Federal Aviation Regulations (14 CFR
43.7), and must be entered into the aircraft
records showing compliance with this AD in
accordance with section 43.11 of the Federal
Aviation Regulations (14 CFR 43.11).

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, FAA, Airplane
Certification Office (ACO), 2601 Meacham
Boulevard, Fort Worth, Texas 76193-0150.
The request shall be forwarded through an
appropriate FAA Maintenance Inspector,
who may add comments and then send it to
the Manager, Fort Worth ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Fort Worth ACO.

(e) All persons affected by this directive
may obtain copies of the maintenance
manual revision referred to herein upon
request to Air Tractor Inc., P. O. Box 485,
Olney, Texas 76374; or may examine this
information at the FAA, Central Region,

Office of the Assistant Chief Counsel, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

(f) This amendment (39-9935) becomes
effective on April 4, 1997.

Issued in Kansas City, Missouri, on
February 10, 1997.
Henry A. Armstrong,
Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 97-3839 Filed 2-14-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF THE TREASURY

Office of the Under Secretary for
Domestic Finance

17 CFR Part 404

Government Securities Act
Regulations: Recordkeeping

AGENCY: Office of the Under Secretary
for Domestic Finance, Treasury.

ACTION: Final Rule.

SUMMARY: The Department of the
Treasury (“‘Department”) is issuing in
final form an amendment to the
recordkeeping rules in §404.4 of the
regulations issued under the
Government Securities Act of 1986
(““GSA™). 17 CFR 404.4 of the GSA
regulations requires financial
institutions that are government
securities brokers or dealers to make
and preserve records. Specifically, the
Department is amending § 404.4(a)(1) to
clarify the applicability of the federal
bank regulatory agencies’ rules, as
adopted by the GSA rules, to financial
institutions and to conform with current
recordkeeping rule revisions being
undertaken by the federal bank
regulatory agencies.

EFFECTIVE DATE: This amendment is
effective April 30, 1997.

FOR FURTHER INFORMATION CONTACT:
Kerry Lanham or Kurt Eidemiller,
Government Securities Regulations
Staff, Bureau of the Public Debt,
Department of the Treasury, at (202)
219-3632.

SUPPLEMENTARY INFORMATION:

I. Background

The Government Securities Act of
1986 (““GSA™), as amended ! requires,
among other things, that a financial
institution that is a government
securities broker or dealer notify its
appropriate regulatory agency (““ARA”)
of its status as such, thereby providing
for the regulation of its government
securities business.2 In 1987, when the

115 U.S.C. 780-5.
215 U.S.C. 780-5(a)(1)(B).

Department developed the GSA
regulations affecting financial
institutions that are required to file
notice as government securities brokers
or dealers (“‘bank broker-dealers”), it
decided to adopt the existing
recordkeeping regulations of the federal
bank regulatory agencies.3 These rules
are similar to the Securities and
Exchange Commission’s recordkeeping
requirements in Rule 17a-3.4

The reason for relying on existing
bank regulations was that those
financial institutions effecting
government securities broker-dealer
transactions were already subject to a
system of federal regulation and
supervision, which explicitly included
recordkeeping requirements relating to
securities activities. Requiring those
institutions to follow another set of
recordkeeping requirements was viewed
as unduly burdensome and did not
promote the purposes of the GSA.S

Section 404.4 of the GSA regulations
provides that, for bank broker-dealers,
compliance with the recordkeeping
rules of the bank ARAs, together with
additional GSA recordkeeping
provisions,® constitutes compliance
with the GSA recordkeeping rules.
However, the respective ARAS’
regulations provide for certain
exemptions from, or exceptions to, most
of their recordkeeping rules based on a
stated transaction threshold.
Specifically, the ARAs’ regulations
exempt banks from most of the
respective recordkeeping requirements
if the bank transacts a de minimis
annual average number of transactions.
The regulations state, with minor
variations, the following: “The
requirements * * * shall not apply to
banks having an average of less than 200
securities transactions per year for
customers over the prior three calendar
year period, exclusive of transactions in
U.S. government and federal agency
obligations.” 7 The ARAs have
interpreted this exemption as excluding
government securities transactions,
meaning that government securities
transactions are not included in the

3See 12 CFR Part 12 for national banks, which are
regulated by the Office of the Comptroller of the
Currency (**OCC”); 12 CFR Part 208 for state
member banks of the Federal Reserve System,
which are regulated by the Board of Governors of
the Federal Reserve System (‘“‘Board’’); and 12 CFR
Part 344 for state banks that are not members of the
Federal Reserve System, which are regulated by the
Federal Deposit Insurance Corporation (‘“FDIC”).

417 CFR 240.17a-3.

552 FR 5675 (February 25, 1987).

61n addition to complying with the recordkeeping
rules of its ARA, a bank broker-dealer is required
to maintain, among other things, records pertaining
to securities positions (17 CFR 404.4(a)(3)(i)(A)).

7See 12 CFR 12.7(a); 12 CFR 208.8(k)(6)(i); and
12 CFR 344.7(a).
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exempted, or de minimis, transaction
count.

However, paragraph 404.4(a)(1) of the
GSA regulations, in adopting the bank
ARASs’ recordkeeping rules for bank
broker-dealers, contains the following
provision: “* * * provided however,
that the records required to be made and
kept by those regulations shall be made
or kept without regard to the
exemptions for transactions in U.S.
government or Federal agency
obligations provided in 12 CFR 12.7(a),
12 CFR 208.8(Kk)(6)(i), and 12 CFR
344.7(a).”” Since implementing the GSA
regulations, the Department has
consistently interpreted this provision
to mean that a bank broker-dealer’s
government securities transactions are
included in the 200 securities
transaction exemption threshold that is
provided by the ARA rules. This
provision was intended to permit bank
broker-dealers that conduct government
securities transactions to take advantage
of the de minimis exemption from the
ARASs’ recordkeeping rules that was
available to them for their other
securities business. Accordingly, the
GSA regulations allow a bank broker-
dealer to conduct up to 200 government
securities transactions, or a combination
of up to 200 government and other
securities transactions, per year without
having to comply with most of the bank
ARAS’ recordkeeping rules. It has been
the Department’s view that, for purposes
of this part, a bank broker-dealer falling
within these parameters is exempt from
paragraph 404.4(a)(1) of the GSA
recordkeeping rules.

As a result of the cross-referencing,
there has been some confusion about the
applicability of the ARAs’ exemption
threshold to bank broker-dealers’
government securities transactions. The
interrelationship between the
recordkeeping language of the ARAS’
rules and the GSA regulations often has
been confusing and ambiguous. The
ARAs and the Department are working
together to eliminate this ambiguity and
to provide for a clear, understandable
and consistent interpretation of the
rules.

The ARASs have proposed revisions to
their recordkeeping rules that would
conflict, in part, with the GSA
recordkeeping requirements as they are
presently stated in section 404.4(a).8

8See 60 FR 66517 (December 22, 1995) for the
OCC'’s proposed revisions and 60 FR 66759
(December 26, 1995) for the Board’s proposed
revisions. It is the Department’s understanding that
the FDIC also intends to address this same rule
modification to ensure consistent application and
interpretation of the rules. The FDIC published an
Advance Notice of Proposed Rulemaking on this
subject on May 24, 1996 (61 FR 26135).

This amendment to the GSA regulations
will help to eliminate any ambiguity or
confusion resulting from the interplay of
the respective regulations. This final
rule amendment is intended to be
published within the same timeframe as
those final rules that are being adopted
by the Board and the OCC.

As stated by the OCC in the preamble
section of their proposed rule revisions,
“Consistent with the GSA regulations,
proposed §12.1(c)(2)(ii) exempts a
national bank that conducts fewer than
500 government securities brokerage
transactions per year from complying
with the recordkeeping requirements
under proposed (and current) §12.3
* * * This exemption does not apply to
government securities dealer
transactions by national banks,
however.” 9

The Board has proposed a similar rule
revision. As stated in the preamble
section to its proposed rules, “A new
§208.24(g)(2) would clarify that State
member banks that effect up to 500
government securities brokerage
transactions and are exempt from
registration under Department of the
Treasury regulation 401.3(a)(2)(i), 17
CFR 401.3(a)(2), also are exempt from
§208.24. This exemption would not be
available if a bank has filed notice or is
required to file notice indicating that it
acts as a government securities broker or
dealer.”” 10

In the rule proposals, both agencies
also stated that they had been advised
by staff at the Bureau of the Public Debt,
which is the organization within the
Department of the Treasury that is
responsible for administering the GSA
regulations, that the staff was
considering amending the GSA
recordkeeping rules. The purpose would
be to clarify any ambiguity with respect
to the recordkeeping requirements for
financial institutions that conduct
government securities transactions
resulting from the interplay of the GSA
regulations with the ARA recordkeeping
requirements.

The final rules being adopted by the
OCC and the Board, which are virtually
unchanged from the proposed rules,
will increase the exemption threshold to
500 government securities brokerage
transactions, which is consistent with
the limited brokerage exemption
provided by the GSA regulations in
§401.3 (17 CFR 401.3, Exemption for
financial institutions that are engaged in
limited government securities brokerage
activities). The GSA limited brokerage
exemption provision basically states
that a financial institution is not

960 FR 66518 (December 22, 1995).
1060 FR 66760 (December 26, 1995).

regarded as acting as a government
securities broker and is exempt from the
requirement to file notice as a
government securities broker and from
most of the GSA regulations, including
the recordkeeping requirements, if it
effects fewer than 500 government
securities brokerage transactions per
year.11

However, the OCC’s and the Board’s
final rules contain additional language
that we view as contradictory to the
intended applicability of 17 CFR
404.4(a) to bank dealers.12 The final
rules state that the de minimis
exception does not apply to dealer
transactions by national banks (OCC) 13
or noticed financial institution
government securities brokers or dealers
(Board).14 As a result, entities engaging
in government securities dealer
transactions would be subject to the
bank ARA recordkeeping rules
regardless of how many transactions
were conducted. As mentioned earlier,
the Department views 17 CFR 404.4(a)
as meaning that, for purposes of the
GSA, bank broker-dealers are not
required to follow most of the ARAS’
recordkeeping rules if their annual
government securities dealer
transactions, or a combination of their
government and other securities
transactions, are less than 200. Given
this difference in application of the GSA
and ARAS’ rules, section 404.4 of the
GSA regulations is being amended to
conform with the ARAS’ rules and to
make clear its intended applicability.

The Department is therefore
amending paragraph 404.4(a)(1) of the
GSA regulations (17 CFR 404.4, Records
to be made and preserved by
government securities brokers and
dealers that are financial institutions)
with respect to bank broker-dealers that
are subject to bank regulatory agency
recordkeeping rules by deleting the
current provision, ‘“provided however,
that the records required to be made and
kept by those regulations shall be made
or kept without regard to the
exemptions for transactions in U.S.
government or Federal agency
obligations provided in 12 CFR 12.7(a),
12 CFR 208.8(k)(6)(i), and 12 CFR
344.7(a).” As a result, in order to be in
compliance with the GSA recordkeeping
rules at 17 CFR 404.4(a)(1), all bank

11The GSA requirements of Part 450 (17 CFR Part
450) concerning custodial holdings of government
securities for customers apply to all financial
institutions.

12The OCC published its final rule on December
2,1996. See 61 FR 63958 (December 2, 1996). The
Board intends to publish its final rule in January
1997.

1312 CFR 12.1(c)(2)(ii).

1412 CFR 208.24(g)(2).
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broker-dealers will be required to follow
the ARAS’ recordkeeping rules if even a
single government securities dealer
transaction is conducted.

11. Special Analyses

This final rule amendment does not
meet the criteria for a “significant
regulatory action” pursuant to Executive
Order 12866. The Administrative
Procedure Act (“APA™) (5 U.S.C. 553)
generally requires that prior notice and
opportunity for comment be afforded
before the adoption of rules by federal
agencies. Inasmuch as this final rule
merely involves changes to conform
with the rule revisions currently being
adopted by the federal banking
regulatory agencies, while not involving
any substantive changes to the
regulations, the notice and comment
provisions of the APA are unnecessary
pursuant to 5 U.S.C. 553(b)(B).

As no notice and public comment are
required for this rulemaking, the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601, et. seq.), do not apply.

The Paperwork Reduction Act (44
U.S.C. 3504(h)) requires that collections
of information be submitted to the
Office of Management and Budget for
review and approval. Since this rule
revision does not include any new
collection of information given the
ARAS’ current interpretation and
application of their recordkeeping
requirements, the Paperwork Reduction
Act is inapplicable.

List of Subjects in 17 CFR Part 404

Banks, banking, Brokers, Government
securities, Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble, 17 CFR Part 404 is amended
as follows:

PART 404—RECORDKEEPING AND
PRESERVATION OF RECORDS

1. The authority citation for Part 404
continues to read as follows:

Authority: 15 U.S.C. 780-5 (b)(1)(B),
(b)(1)(C), (b)(2), (b)(4).

2. Section 404.4 is amended by
revising paragraph (a)(1) to read as
follows:

§404.4 Records to be made and preserved
by government securities brokers and
dealers that are financial institutions.

(a) * X *

(1) Is subject to 12 CFR part 12
(relating to national banks), 12 CFR part
208 (relating to state member banks of
the Federal Reserve System) or 12 CFR
part 344 (relating to state banks that are
not members of the Federal Reserve
System), or is a United States branch or

agency of a foreign bank and complies
with 12 CFR part 12 (for federally
licensed branches and agencies of
foreign banks) or 12 CFR part 208 (for
uninsured state-licensed branches and
agencies of foreign banks) or 12 CFR
part 344 (for insured state licensed
branches and agencies of foreign banks);
* * * * *

Dated: January 16, 1997.
John D. Hawke, Jr.,
Under Secretary for Domestic Finance.
[FR Doc. 97-3834 Filed 2-14-97; 8:45 am]
BILLING CODE 4810-39-W

Internal Revenue Service
26 CFR Part 1

[TD 8708]

RIN 1545-AL98

Computation of Foreign Taxes Deemed
Paid Under Section 902 Pursuant to a
Pooling Mechanism for Undistributed
Earnings and Foreign Taxes;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to final regulations.

SUMMARY: This document contains a
correction to final income tax
regulations which were published in the
Federal Register on Tuesday, January 7,
1997 (62 FR 923) relating to the
computation of foreign taxes deemed
paid under section 902.

EFFECTIVE DATE: January 7, 1997.

FOR FURTHER INFORMATION CONTACT:

Caren S. Shein, (202) 622-3850 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The final regulations that are the
subject of this correction are under
section 902 of the Internal Revenue
Code.

Need for Correction

As published, the final regulations
contain an error which may prove to be
misleading and is in need of
clarification.

Correction of Publication

Accordingly, the publication of the
final regulations (TD 8708), which are
the subject of FR Doc. 97-153, is
corrected as follows:

§1.902-3 [Corrected]

On page 940, column 3, § 1.902-3(1),
the sixth line from the bottom of the
paragraph, the language ‘“‘See § 1.902—

1(a)(13)(iii). For” is corrected to read
“See §1.902-1 (a)(13)(i). For”.
Michael L. Slaughter,

Acting Chief, Regulations Unit, Assistant
Chief Counsel (Corporate).

[FR Doc. 97-3812 Filed 2—14-97; 8:45 am]
BILLING CODE 4830-01-U

26 CFR Part 1
[TD 8701]

RIN 1545-ACO06

Treatment of Shareholders of Certain
Passive Foreign Investment
Companies; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to final regulations.

SUMMARY: This document contains a
correction to final regulations (TD 8701)
which were published in the Federal
Register on Friday, December 27, 1996
(61 FR 68149). The final regulations
provide rules for making a deemed sale
or deemed dividend election to purge a
shareholder’s holding period of stock of
a PFIC of those taxable years during
which the PFIC was not a QEF.

EFFECTIVE DATE: December 27, 1996.
FOR FURTHER INFORMATION CONTACT:

Gayle Novig (202) 622—-3880 (not a toll-
free number).

SUPPLEMENTARY INFORMATION:
Background

The final regulations that are subject
to this correction is under section 1291
of the Internal Revenue Code.

Need for Correction

As published, the final regulations
(TD 8701) contains an error that may
prove to be misleading and is in need
of clarification.

Correction of Publication

Accordingly, the publication of final
and temporary regulations (TD 8701)
which is the subject of FR Doc. 96—
32246 is corrected as follows:

§1.1291-9 [Corrected]

On page 68152, column 3, §1.1291—
9, paragraph (d)(2)(i), line 9, the
language ‘‘taxable year of inclusion of
each” is corrected to read ““taxable year
or years of inclusion of each”.

Michael L. Slaughter,

Acting Chief, Regulations Unit, Assistant
Chief Counsel (Corporate).

[FR Doc. 97-3950 Filed 2—14-97; 8:45 am]
BILLING CODE 4830-01-U
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26 CFR Part 20
[TD 8714]
RIN 1545-AU81

Estate and Gift Tax Marital Deduction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations amending the
final estate tax marital deduction
regulations. The amendments are made
to conform the estate tax regulations to
recent court decisions. The amendments
affect estates of decedents electing the
marital deduction for qualified
terminable interest property (QTIP) and
the estates of the surviving spouses of
such decedents. The text of these
temporary regulations also serves as the
text of the proposed regulations set forth
in the notice of proposed rulemaking on
this subject in the Proposed Rules
section of this issue of the Federal
Register.

DATES: These regulations are effective
February 18, 1997.

For dates of applicability of these
regulations, see Effective Date under
SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT:
Susan B. Hurwitz at (202) 622-3090 (not
a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

On March 1, 1994, the IRS published
final Estate and Gift Tax Regulations (26
CFR part 20 and part 25) under sections
2044, 2056, 2207A, 2519, 2523, and
6019 of the Internal Revenue Code
(Code) in the Federal Register (59 FR
9642). At the time the regulations were
published, the position contained in
§20.2056(b)—7(d)(3) was the subject of
litigation in a number of cases and had
been rejected by two circuit courts in
Estate of Clayton v. Commissioner, 976
F.2d 1486 (5th Cir. 1992), rev’g 97 T.C.
327 (1991), and Estate of Robertson v.
Commissioner, 15 F.3d 779 (8th Cir.
1994), rev’g 98 T.C. 678 (1992). Since
that time, Estate of Spencer v.
Commissioner, 43 F.3d 226 (6th Cir.
1995), rev’g T.C. Memo.l 1992-579, also
rejecting the IRS position, has been
decided. Additionally, in Estate of
Clack v. Commissioner, 106 T.C. 131
(1996), the Tax Court reversed the
position it had taken previously in
Estate of Clayton, Estate of Robertson,
and Estate of Spencer. This temporary
regulation amends the final regulations
in accordance with the circuit courts’
decisions in Estate of Clayton, Estate of

Robertson, and Estate of Spencer, and
the Tax Court’s decision in Estate of
Clack.

Explanation of Provisions

Section 20.2056(b)-7T(d)(3)(ii) has
been added. As a result of the addition,
an income interest (or life estate) that is
contingent upon the executor’s election
under section 2056(b)(7)(B)(v) will not
be precluded, on that basis, from
qualification as a *‘qualifying income
interest for life”” within the meaning of
section 2056(b)(7)(B)(ii).

In accordance with the addition of
§20.2056(b)-7T(d)(3)(ii), § 20.2056(b)—
7T(h) Example 6(ii) and §20.2044-1T
Example 8 are added.

Effective Date

These regulations are effective in the
case of qualified terminable interest
property elections made after February
18, 1997.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations and, because these
regulations do not impose on small
entities a collection of information
requirement, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply.
Therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, these temporary regulations will
be submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small business.

Drafting Information

The principal author of these
regulations is Susan B. Hurwitz, Office
of Assistant Chief Counsel
(Passthroughs and Special Industries).
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 20

Estate taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 20 is
amended as follows:

PART 20—ESTATE TAX; ESTATES OF
DECEDENTS DYING AFTER AUGUST
16, 1954

Paragraph 1. The authority citation
for part 20 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 20.2044-1T is added
to read as follows:

§20.2044-1T Certain property for which
marital deduction was previously allowed
(temporary).

(a) through (d). [Reserved]. For further
guidance, see §20.2044-1 (a) through
(d).

(e) Examples. [Reserved]. For further
guidance, see 8 20.2044-1(e).

Example 1 through Example 7. [Reserved].
For further guidance, see §20.2044-1(e)
Example 1 through Example 7.

Example 8. Inclusion of trust property
when surviving spouse dies before first
decedent’s estate tax return is filed. D dies
onlJuly 1, 1997. D’s estate tax return is due
after February 18, 1997. Under the terms of
D’s will, a trust is established for the benefit
of D’s spouse, S. The will provides that S is
entitled to receive the income from that
portion of the trust that the executor elects
to treat as qualified terminable interest
property. The trust terms otherwise provide
S with a qualifying income interest for life
under section 2056(b)(7)(B)(ii). S dies on
February 10, 1998. On April 1, 1998, D’s
executor files D’s estate tax return on which
an election is made to treat a portion of the
trust as qualified terminable interest property
under section 2056(b)(7). S’s estate tax return
is filed on November 10, 1998. The value on
the date of S’s death of the portion of the
trust for which D’s executor made a QTIP
election is includible in S’s gross estate
under section 2044.

Par. 3. Section 20.2056(b)-7T is
added to read as follows:

§20.2056(b)-7T Election with respect to
life estate for surviving spouse (temporary).

(a) through (d)(2) [Reserved]. For
further guidance, see §20.2056(b)-7(a)
through (d)(2).

(d)(3) Contingent income interests. (i)
[Reserved]. For further guidance, see
§20.2056(b)-7(d)(3).

(ii) An income interest for a term of
years, or a life estate subject to
termination upon the occurrence of a
specified event (e.g., remarriage), is not
a qualifying income interest for life.
However, an income interest for life (or
life estate) that is contingent upon the
executor’s election under section
2056(b)(7)(B)(v) will not, on that basis,
fail to be a qualifying income interest for
life. This paragraph (d)(3)(ii) applies
with respect to estates of decedents
whose estate tax returns are due after
February 18, 1997.
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(d)(4) through (g) [Reserved]. For
further guidance see § 20.2056(b)—
7(d)(4) through (9).

(h) Examples. [Reserved]. See § 20.2056(b)—
7(h)

Example 1 through Example 5. [Reserved].
For further guidance, see §20.2056(b)-7(h)
Example 1 through Example 5.

Example 6. (i) [Reserved]. For further
guidance, see §20.2056(b)-7(h) Example 6.

(ii) D’s estate tax return is due after
February 18, 1997. D’s will established a trust
providing that S is entitled to receive the
income from that portion of the trust that the
executor elects to treat as qualified
terminable interest property. S’s interest in
the trust otherwise meets the requirements of
a qualifying income interest for life under
section 2056(b)(7)(B)(ii). Accordingly, the
executor may elect qualified terminable
interest treatment for any portion of the trust.

Par. 4. Section 20.2056(b)-10T is
added to read as follows:

§20.2056(b)-10T Effective dates
(temporary).

In addition to the effective dates set
out in §20.2056(b)-10, § 20.2056(b)—
7T(d)(3)(ii) is effective with respect to
estates of decedents dying after March 1,
1994. For further guidance, see
§20.2056(b)-10.

Margaret Milner Richardson,

Commissioner of Internal Revenue.
Approved: January 8, 1997.

Donald C. Lubick,

Acting Assistant Secretary of the Treasury.

[FR Doc. 97-3398 Filed 2—-14-97; 8:45 am]

BILLING CODE 4830-01-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[IN68—1-7308a; FRL—5678-5]
Approval and Promulgation of
Implementation Plans; Indiana

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: On October 25, 1994, the
Indiana Department of Environmental
Management (IDEM) submitted
revisions to its State Implementation
Plan (SIP). EPA made a finding of
completeness in a letter dated
November 25, 1994. The revisions to the
SIP add or revise definitions in the
Indiana SIP’s general provisions (326
IAC 1-1, 326 IAC 1-2), the applicability
criteria of the rule for malfunctions (326
IAC 1-6), and the applicability criteria
for state construction and operating
permit requirements (326 IAC 2-1). The
revisions to the SIP also revise Indiana’s

construction permit program (326 IAC
2-1) and its “Permit no defense”
regulation (326 IAC 2-1). With this rule,
EPA is approving these SIP revisions
because they are in compliance with the
Code of Federal Regulations (CFR) and
the Clean Air Act (Act). Elsewhere in
this Federal Register, EPA is proposing
approval and soliciting comment on this
direct final action; if adverse comments
are received, EPA will withdraw the
direct final rule and address the
comments received in a new final rule.
Unless this direct final rule is
withdrawn, no further rulemaking will
occur on this requested SIP revision.
DATES: This action will be effective
April 21, 1997 unless adverse or critical
comments are received by March 20,
1997. If the effective date is delayed,
timely notice will be published in the
Federal Register.

ADDRESSES: Written comments can be
mailed to: J. EImer Bortzer, Chief,
Regulation Development Section,
Regulation Development Branch (AR—
18J), Air and Radiation Division, U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Illinois, 60604.

Copies of the SIP revision request are

available for inspection at the following
address: (It is recommended that you
telephone Mark J. Palermo at (312) 886—
6082, before visiting the Region 5
office.) U.S. Environmental Protection
Agency, Region 5, Air and Radiation
Division, 77 West Jackson Boulevard,
Chicago, Illinois, 60604.
FOR FURTHER INFORMATION CONTACT:
Alvin Choi, EPA (AR-18)), 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 886-3507.

SUPPLEMENTARY INFORMATION:
I. Background

IDEM submitted revisions to the
Indiana SIP on October 25, 1994. The
revisions included rule changes to the
State’s permit review rules and adoption
of the federally enforceable state
operating permits program (326 1AC 2—
8), source specific operating agreements
(326 IAC 2-9), and enhanced new
source review (NSR) rules (326 IAC 2—
1-3.2). EPA has already promulgated its
approval of regulations governing
federally enforceable state operating
permits and enhanced new source
review rules (60 FR 43099) and the
source specific operating agreements (61
FR 14487). The EPA is now proposing
to approve the final portion of the
October 25, 1994 SIP submittal which
alters some prefatory language and
affects applicability of some rules. The
EPA is approving the following
revisions to Title 326 of the Indiana

Administrative Code (326 IAC)—Article
One: General Provisions, Rule One:
Sections 2 and 3; Rule Two: Sections 2,
4,12, 33.1, 33.2, 33.5; Rule Six: Section
1. The EPA is also approving revisions
to 326 IAC—Article Two: Permit Review
Rules, Rule One: Sections 1, 3, and 10.
The purpose of this revision is to update
and revise the SIP to reflect statutorily-
mandated changes to the permit
programs. The rationale for EPA’s
approval is summarized in this rule. A
more detailed analysis is set forth in a
technical support document which is
available for inspection at the Region 5
Office listed above.

I1. Summary of State Submittal

The following sections of Article One,
Rule One have been revised to include
recent amendments to the Act and the
CFR.

326 IAC 1-1-2 References to Federal
Act

This section was revised specifically
to reference the Clean Air Act
Amendments of 1990 because the SIP
incorporated changes required by the
1990 Amendments.

326 IAC 1-1-3 References to the Code
of Federal Regulations

This section updates the reference to
the CFR from the 1989 edition to the
1992 edition and specifically references
the July 21, 1992 Federal Register with
regard to 40 CFR Part 70.

The following sections of Article One
have been revised to include new
definitions and revisions to existing
regulations.

326 IAC 1-2-2
Definition

“Allowable emissions™

The previous definition calculated an
allowable emission rate by combining
the most stringent of three listed criteria
with the maximum rated capacity of the
facility (unless the facility was subject
to a limit on the operating rate or hours
of operation, or both). This definition
has been expanded to include potential
emissions and daily emission rates for
noncontinuous batch manufacturing
operations.

326 IAC 1-2-4 **Applicable state and
federal regulations’ Definition

This section has been revised to
clarify that this definition includes rules
adopted under 326 IAC by the air
pollution control board, all regulations
included in the CFR by EPA, and
specific requirements established by the
Act.
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326 IAC 1-2-12
Definition

This section was updated to include
a reference to the Clean Air Act
Amendments of 1990. The previous
definition made only a general reference
to the Act.

326 IAC 1-2-33.1
Definition

This new section was added to define
the term used in 326 IAC 2—9-2 (Source
specific restrictions and conditions). A
“Grain elevator” is defined as “‘an
installation at which grains are weighed,
cleaned, dried, loaded, unloaded, and
placed in storage.”

326 IAC 1-2-33.2
elevator” Definition

This new section was added to define
the term used in 326 IAC 2-1-7.1 (Fees
for registration, construction permits,
and operating permits). A “Grain
terminal elevator” is defined as any
grain elevator which has a capacity
greater than 2,500,000 U.S. bushels
certified storage or 10,000,000 U.S.
bushels annual grain throughput, which
is the total amount of grain received or
shipped by the grain elevator over the
course of a calendar year.

326 IAC 1-6-1 *“*Applicability of rule”

The owner or operator of any facility
with the potential to emit at a specified
emission rate, and the owner or operator
of a facility with malfunctioning
emission control equipment, either of
whose facilities could cause emissions
in excess of stated emission rates, were
formerly subject to the malfunction rule.
The revised section revokes the
previous applicability criteria and
subjects the owner or operator of any
facility which is required to obtain a
permit under 326 IAC 2—-1-2
(Registration) or 326 IAC 2—-1-4 (State
Operating permits) to the malfunction
rule.

The following Sections of Article 2
revise the existing regulations.

326 IAC 2-1-1 “*Applicability of rule”

This section determines the
applicability of permit and fee
requirements for, among other things,
persons proposing to construct or
modify sources, including sources in
Lake and Porter Counties. One of the
principle revisions to 326 IAC 2-1-1 is
the universal replacement of the term
“potential emissions” by “allowable
emissions’”. This modification will
presumably ease the State’s burden in
administering its air permit program by
removing certain smaller sources from
required review.

EPA approves this revision to
encourage the state’s effective

“Clean Air Act”

“Grain elevator”

“Grain terminal

administration of its permit program.
EPA notes that Indiana’s regulations
regarding Prevention of Significant
Deterioration (PSD) and NSR employ
the term ““potential emissions” in
determining the applicability of those
programs, and thus these revisions do
not affect the applicability of those
programs to any sources.
Correspondence with the state confirms
these conclusions.

A revision to this rule provides that
the state operating permit program (326
IAC 2-1-4) does not apply if the source
has an enforceable operating permit
under 326 IAC 2-9. Also, an additional
revision subjects to this rule any person
planning to construct or operate grain
terminal elevators.

The revised rules have added three
criteria for determining applicability of
SIP provisions. The first added criteria
regulates any modification which will
increase emissions of particulate matter
with an aerodynamic diameter less than
or equal to 10 micrometers by 15 tons
per year. The second criteria includes,
under the regulations, any source or
facility with aggregate emissions greater
than or equal to 10 tons per year of any
single hazardous air pollutant (HAP) or
25 tons per year for any combination of
HAPs. The third requirement includes
modifications to major sources of HAPs
which will increase emissions by four
tons per year of any single HAP or 10
tons per year of any combination of
HAPs. The third requirement also
exempts any source which can
demonstrate by written submission that
the sum of the emission increases and
decreases of any single HAP resulting
from the modification does not exceed
four tons per year. The third
applicability criteria becomes effective
only after Indiana’s Part 70 program
becomes effective.

Exemptions to the applicability
regulations have been adopted. The first
category of excluded sources includes
existing sources or sources proposed to
be operated, constructed, or modified,
which have emissions of less than the
emission limits specified in the
provisions regarding either: (1)
applicability of registration
requirements found at 326 IAC 2-1-
1(b)(2); or (2) applicability of
requirements governing the construction
permits, enhanced NSR, operating
permits, and fees. The second category
exempts existing sources who seek only
changes in a method of operation, a
reconfiguration of existing equipment or
other minor physical changes, or a
combination of the above which does
not increase emissions in excess of: (1)
Significance levels in PSD limitations
and emissions offsets; (2) HAP levels for

maximum achievable control
technology; (3) specific threshold levels
adopted for Lake and Porter Counties;
(4) levels specified in provisions
governing the applicability of
regulations for construction permits,
enhanced NSR, operating permits, and
fees (not including the general 25 tons
per year criteria); and (5) levels
specified for the volatile organic
compound rules. The third category
exempts temporary operations and
experimental trials which involve
construction, reconstruction, or
modification which meet specific
criteria.

326 IAC 2-1-3 Construction permits

This revision eliminates the need for
the submission of plans and
specifications to be prepared by a
professional engineer registered to
practice in Indiana, with an application
for a construction permit. The applicant,
however, is now required to place a
copy of the permit application for
public review at a library in the county
where construction is proposed. Finally,
the revision requires any applicant who
proposes to construct upon land which
is underdeveloped or for which a valid
existing permit has not been issued, to
make a reasonable effort to provide
notice to all owners or occupants of
land adjoining the proposed
construction site.

326 IAC 2-1-10 Permit no defense

This section states that a permit
which is obtained by a source shall not
be used as a defense against a violation
of any regulation. An exception has
been added for alleged violations of
applicable requirements for which a
permit shield has been granted
according to 326 IAC 2-1-3.2
(Enhanced NSR) and 326 IAC 2-7-15
(Part 70 permit program; Permit shield).

The EPA is approving the revisions to
the sections in 326 IAC Articles 1 and
2. These revisions add definitions
which reflect new regulations added to
the title and revise existing regulations
which have been found to be in
accordance with the CFR and the Act.

I11. Rulemaking Action

Many of the revisions to the General
Provisions updated definitions with
respect to the 1990 Clean Air Act
Amendments. Revisions were also in
response to the recent addition of the
Source Specific Operating Agreement
program.

The changes to the Permit Review
Rules are presumably intended to
alleviate the permitting burden on
IDEM. By using the ““allowable”
definition and adding exemption
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regulations in 326 IAC 2-1-1, IDEM will
be able to concentrate its resources on
relatively more significant sources. For
the reasons stated above, the EPA
approves the plan revisions submitted
on October 25, 1994, to incorporate
changes to existing regulations and to
accommodate recent revisions to the SIP
by adding and updating regulations.

The EPA is publishing this action
without prior proposal because EPA
views this as a noncontroversial
revision and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective on April 21,
1997 unless, by March 20, 1997, adverse
or critical comments are received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent rulemaking that will
withdraw the final action. All public
comments received will be addressed in
a subsequent final rule based on this
action serving as a proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective on April 21, 1997.

Nothing in this action should be
construed as permitting, allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

IV. Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995, memorandum from Mary D.
Nichols, Assistant Administrator for Air
and Radiation. The Office of
Management and Budget (OMB) has
exempted this regulatory action from
Executive Order 12866 review.

B. Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C. section 600 et seq., EPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C.
sections 603 and 604. Alternatively,

EPA may certify that the rule will not
have a significant impact on a
substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
government entities with jurisdiction
over populations of less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Act do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the Act, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of the State action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. EPA, 427
U.S. 246, 256-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995, signed
into law on March 22, 1995, EPA must
undertake various actions in association
with any proposed or final rule that
includes a Federal mandate that may
result in estimated costs to state, local,
or tribal governments in the aggregate,
or to the private sector, of $100 million
or more. This Federal action approves
pre-existing requirements under state or
local law, and imposes no new
requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a major rule as defined by 5 U.S.C.
804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by April 21, 1997. Filing a
petition for reconsideration by the
Administrator of this final rule does not

affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference, Lead,
Particulate matter, Sulfur dioxide,
Volatile organic compounds.

Dated: December 12, 1996.
Valdas V. Adamkus,
Regional Administrator.

For the reasons stated in the
preamble, part 52, chapter I, title 40 of
the Code of Federal Regulations is
amended to read as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart P—Indiana

2. Section 52.770 is amended by
adding paragraph (c)(109) to read as
follows:

§52.770 Identification of plan.
* * * * *

(C * * *

(109) On October 25, 1994, the
Indiana Department of Environmental
Management requested a revision to the
Indiana State Implementation Plan in
the form of revisions to the General
Provisions and Permit Review Rules
intended to update and add regulations
which have been affected by recent SIP
revisions, and to change regulations for
streamlining purposes. This revision
took the form of an amendment to Title
326: Air Pollution Control Board of the
Indiana Administrative Code (326 I1AC)
1-1 Provisions Applicable Throughout
Title 326, 1-2 Definitions, 1-6
Malfunctions, 2-1 Construction and
Operating Permit Requirements.

(i) Incorporation by reference. 326
IAC 1-1-2 and 1-1-3. 326 IAC 1-2-2,
1-2-4,1-2-12, 1-2-33.1, and 1-2-33.2.
326 IAC 1-6-1. 326 IAC 2-1-1, 2-1-3,
and 2-1-10. Adopted by the Indiana Air
Pollution Control Board March 10, 1994.
Filed with the Secretary of State May
25, 1994. Effective June 24, 1994.
Published at Indiana Register, Volume
17, Number 10, July 1, 1994.

* * * * *

[FR Doc. 97-3865 Filed 2—14-97; 8:45 am]
BILLING CODE 6560-50-P
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40 CFR Part 52
[TN-178-1-9707a; FRL-5682-9]
Approval and Promulgation of

Implementation Plans; Hamilton
County, TN

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving revisions to
the Chattanooga-Hamilton County
portion of the Tennessee State
Implementation Plan (SIP) to allow the
Chattanooga Hamilton County Air
Pollution Control Bureau (CHCAPCB) to
issue Federally enforceable state
operating permits (FESOP). EPA is also
approving the CHCAPCB’s FESOP
program pursuant to section 112 of the
Clean Air Act as amended in 1990 (CAA
or “the Act”) so that the CHCAPCB may
issue Federally enforceable state
operating permits containing limits for
hazardous air pollutants (HAP).

DATES: This final rule will be effective

April 21, 1997 unless adverse or critical

comments are received by March 20,

1997. If the effective date is delayed,

timely notice will be published in the

Federal Register.

ADDRESSES: Written comments should

be addressed to Kelly Fortin at the EPA

regional office listed below. Copies of
the documents used in developing this
action are available for public
inspection during normal business
hours at the locations listed below.

Interested persons wanting to examine

these documents, contained in docket

number TN178-1, should make an
appointment with the appropriate office
at least 24 hours before the visiting day:

Air and Radiation Docket and
Information Center (Air Docket 6102),
U.S. Environmental Protection
Agency, 401 M Street, SW.,
Washington, DC 20460.

U.S. Environmental Protection Agency,
Region 4, Air & Radiation Technology
Branch, Atlanta Federal Center, 100
Alabama Street SW., Atlanta, Georgia
30303.

Tennessee Department of the
Environment and Conservation, L&C
Annex, 401 Church Street, Nashville,
Tennessee, 37243-1531.

Chattanooga-Hamilton County Air
Pollution Control Bureau, 3511
Rossville Boulevard, Chattanooga,
Tennessee 37407-2495.

FOR FURTHER INFORMATION CONTACT:

Kelly Fortin, Air & Radiation

Technology Branch, Air, Pesticides &

Toxics Management Division, U.S.

Environmental Protection Agency,

Region 4, Atlanta Federal Center, 100

Alabama Street SW., Atlanta, Georgia
30303, 404-562-9117. Reference file
TN178-1.

SUPPLEMENTARY INFORMATION:
I. Background and Purpose

On December 15, 1995, the
CHCAPCB, through the Tennessee
Department of Environment and
Conservation, submitted a SIP revision
to make certain permits issued under
the CHCAPCB's existing minor source
operating permit program Federally
enforceable pursuant to the EPA
requirements specified in the Federal
Register notice entitled “Requirements
for the Preparation, Adoption, and
Submittal of Implementation Plans;
Approval and Promulgation of
Implementation Plans” (see 54 FR
27274, June 28, 1989). Additional
materials were provided by the
CHCAPCB to EPA on August 12, 1996.
The CHCAPCB requested approval of
their synthetic minor source SIP
provisions for the purpose of limiting
emission of HAPs on December 12,
1994.

EPA has always had and continues to
have the authority to enforce state and
local permits which are issued under
permit programs approved into the SIP.
However, EPA has not always
recognized as valid certain state and
local permits which purport to limit a
source’s potential to emit. The principle
purpose for adopting the regulations
that are the subject of this notice is to
give the CHCAPCB a Federally
recognized means of expeditiously
restricting potential emissions such that
sources can avoid major source
permitting requirements. A key
mechanism for such limitations is the
use of Federally enforceable state or
local operating permits. The term
“Federally enforceable,” when used in
the context of permits which limit
potential to emit, means “‘Federally
recognized.”

The SIP revision that is the subject of
this action approves Sections 4-2, 4-3,
4-4,4-8,4-12, 4-16, 4-17, 4-18, and 4—
19 of the Chattanooga Air Pollution
Control Ordinance (and identical
language in corresponding sections of
the Hamilton County Air Pollution
Control Regulation and ordinances of
the nine incorporated municipalities)
into the Hamilton County portion of the
Tennessee SIP. In this action, EPA is
only approving that portion of the
State’s December 15, 1995 SIP submittal
for Chattanooga-Hamilton County that
includes or is necessary for the
implementation of the CHCAPCB'’s
FESOP program. The remaining portion

of the SIP submittal will be addressed
in a separate action.

EPA has determined that the above
referenced portion of the submittal and
the additional materials provided by the
CHCAPCB satisfy the five criteria
outlined in the June 28, 1989, Federal
Register notice. Please refer to section Il
of this notice for the criteria upon which
this decision was based.

I1. Analysis of the CHCAPCB Submittal

Criterion 1. The county’s operating
permit program (i.e. the regulations or
other administrative framework
describing how such permits are issued)
must be submitted to and approved by
EPA as a SIP revision.

The Chattanooga-Hamilton County
Air Pollution Control Board, operating
under a certificate of exemption
pursuant to Tennessee Code Annotated,
Section 68-201-115, has authority to
administer a state operating permits
program in all areas of Hamilton County
Tennessee, with the exception of Indian
reservations and tribal lands. The
CHCAPCB operating permits program is
implemented and enforced through: (1)
the Chattanooga Air Pollution Control
Ordinance (within the incorporated
municipality of the City of Chattanooga,
Tennessee); (2) the Hamilton County Air
Pollution Control regulation (in the
unincorporated areas of Hamilton
County, Tennessee); and (3) air
pollution control ordinances prepared
for and enacted in the incorporated
municipalities of East Ridge, Red Bank,
Soddy-Daisy, Signal Mountain, Lakesite,
Walden, Collegedale, Lookout
Mountain, and Ridgeside. Chattanooga,
Hamilton County, and the nine
municipalities have identical
regulations for air pollution control,
except for codification, which are
implemented by the CHCAPCB. For
convenience, in this document the
Chattanooga codification will be used.

On December 15, 1995 the CHCAPCB,
through the Tennessee Department of
Environment and Conservation,
submitted a SIP revision request to EPA
consisting of revisions to Section 4 of
the Chattanooga Air Pollution Control
Ordinance (and corresponding sections
of the Hamilton County Air Pollution
Control Regulation and ordinances of
the nine incorporated municipalities),
amending the CHCAPCB's existing
stationary source requirements to
include provisions to issue FESOPs.
This submittal is the subject of this
rulemaking action.

Criterion 2. The SIP revision must
impose a legal obligation that operating
permit holders adhere to the terms and
limitations of such permits (or
subsequent revisions of the permit made
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in accordance with the approved
operating permit program) and provide
that permits which do not conform to
the operating permit program
requirements and the requirements of
EPA’s underlying regulations may be
deemed not “Federally enforceable” by
EPA. Sections 4-3, 4-4 and 4-8 of the
Chattanooga regulations meet this
criterion.

Criterion 3. The state operating permit
program must require that all emission
limitations, controls, and other
requirements imposed by such permits
will be at least as stringent as any
applicable limitations and requirements
contained in the SIP, or enforceable
under the SIP, and that the program may
not issue permits that waive, or make
less stringent, any limitations or
requirements contained in or issued
pursuant to the SIP, or that are
otherwise ““Federally enforceable” (e.g.
standards established under sections
111 and 112 of the Clean Air Act).
Sections 4-2 and 4-8(c)(11)(c) of the
Chattanooga regulations meet this
criterion.

Criterion 4. The limitations, controls,
and requirements of the state’s operating
permits must be permanent,
guantifiable, and otherwise enforceable
as a practical matter. Section 4—
8(c)(11)(d) of the Chattanooga
regulations meets this criterion.

Criterion 5. The state operating
permits must be issued subject to public
participation. This means that the
CHCAPCB agrees, as part of their
program, to provide EPA and the public
with timely notice of the proposal and
issuance of such permits, and to provide
EPA, on a timely basis, with a copy of
each proposed (or draft) and final
permit intended to be “Federally
enforceable.” This process must also
provide for an opportunity for public
comment on the permit applications
prior to issuance of the final permits.
Section 4-8(c)(11)(g) of Chattanooga
regulations meets this criterion.

A. Applicability to Hazardous Air
Pollutants

CHCAPCB has also requested
approval of their FESOP program under
section 112(l) of the Clean Air Act for
the purpose of creating Federally
recognized limitations on the potential
to emit for HAPs. Approval under
section 112(1) is necessary because the
SIP revision discussed above only
extends to criteria pollutants for which
EPA has established national ambient
air quality standards under section 109
of the Act. Federally enforceable limits
on criteria pollutants or their precursors
(i.e. VOCs or PM—10) may have the
incidental effect of limiting certain

HAPs listed pursuant to section 112(b).1
As a legal matter, no additional program
approval by the EPA is required beyond
SIP approval under section 110 in order
for these criteria pollutant limits to be
recognized as Federally enforceable.
However, section 112 of the Act
provides the underlying authority for
controlling all HAP emissions,
regardless of their relationship to
criteria pollutant controls.

EPA has determined that the five
criteria, published in the June 28, 1989,
Federal Register notice, used to
determine the validity of a permit that
limits potential to emit for criteria
pollutants pursuant to section 110 are
also appropriate for evaluating the
validity of permits that limit the
potential to emit for HAPs pursuant to
section 112(1). The June 28, 1989,
Federal Register notice does not address
HAPs because it was written prior to the
1990 amendments to the Clean Air Act;
however, the basic principles
established in the June 28, 1989,
Federal Register notice are not unique
to criteria pollutants. Therefore, these
criteria have been extended to
evaluations of permits limiting the
potential to emit of HAPs.

To be recognized by EPA as a valid
permit which limits potential to emit,
the permit must not only meet the
criteria in the June 28, 1989, Federal
Register notice, but it must meet the
statutory criteria for approval under
section 112(I)(5). Section 112(l) provides
that EPA will recognize a permit
limiting the potential to emit for HAPs
only if the state program: (1) contains
adequate authority to assure compliance
with any section 112 standard or
requirement; (2) provides for adequate
resources; (3) provides for an
expeditious schedule for assuring
compliance with section 112
requirements; and (4) is otherwise likely
to satisfy the objectives of the Act.

EPA plans to codify in Subpart E of
Part 63 the approval criteria for
programs limiting potential to emit
HAPs. EPA anticipates that these
criteria will mirror those set forth in the
June 28, 1989, Federal Register notice.
Permit programs which limit potential
to emit for HAPs and are approved
pursuant to section 112(l) of the Act
prior to the planned regulatory revisions
under 40 CFR Part 63, Subpart E, will
be recognized by EPA as meeting the
criteria in the June 28, 1989, Federal
Register notice. Therefore, further

1EPA issued guidance on January 25, 1995,
addressing the technical aspects of how these
criteria pollutant limits may be recognized for
purposes of limiting a source’s potential to emit of
HAPs to below section 112 major source thresholds.

approval actions for those programs will
not be necessary.

EPA believes it has authority under
section 112(l) to recognize FESOP
programs that limit a source’s potential
to emit HAPs directly under section
112(1) prior to this revision to Subpart
E. EPA is therefore approving the
CHCAPCB FESOP program so that the
CHCAPCB may issue permits that EPA
will recognize as validly limiting
potential to emit for HAPs.

Regarding the statutory criteria of
section 112(1)(5) referred to above, EPA
believes the FESOP program submitted
by the CHCAPCB contains adequate
authority to assure compliance with
section 112 requirements since the third
criterion of the June 28, 1989, notice is
met; that is the CHCAPCB rules require
that all requirements in the permits
issued under the authority of the
operating permit program must be at
least as stringent as all other applicable
Federally enforceable requirements.

Regarding the requirement for
adequate resources, the CHCAPCB has
committed to provide for adequate
resources to support their FESOP
program. EPA expects that resources
will continue to be sufficient to
administer those portions of the minor
source operating permit program under
which the subject permits will be
issued, because the CHCAPCB has
administered a minor source operating
permit program for a number of years.
However, EPA will monitor the
implementation of the FESOP program
to ensure that adequate resources are in
fact available.

EPA also believes that the CHCAPCB
program provides for an expeditious
schedule which assures compliance
with section 112 requirements. The
program will be used to allow a source
to establish a voluntary limit on
potential to emit to avoid being subject
to a CAA requirement applicable on a
particular date. Nothing in the
CHCAPCB program would allow a
source to avoid or delay compliance
with a CAA requirement applicable on
a particular date. In addition, the
CHCAPCB'’s program would not allow a
source to avoid or delay compliance
with a CAA requirement if it fails to
obtain an appropriate Federally
recognized limit by the relevant
deadline.

Finally, EPA believes it is consistent
with the intent of section 112 of the Act
for States to provide a mechanism
through which a source may avoid
classification as a major source by
obtaining a Federally recognized limit
on its potential to emit HAPs. EPA has
long recognized as valid, permit
programs which limit potential to emit
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for criteria pollutants as a means for
avoiding major source requirements
under the Act. The portion of this
approval which extends Federal
recognition to permits containing limits
on potential to emit for HAPs merely
applies the same principles to another
set of pollutants and regulatory
requirements under the Act. It should be
noted that a source that receives a
Federally recognized operating permit
may still need a Title V operating permit
if EPA promulgates a MACT standard
which requires non-major sources to
obtain Title V permits.

EPA has reviewed this SIP revision
and determined that the criteria for
approval as provided in the June 28,
1989, Federal Register notice (54 FR
27282) and in section 112(I)(5) of the
Act have been satisfied.

B. Eligibility for Previously Issued
Permits

Eligibility for Federally enforceable
permits extends not only to permits
issued after the effective date of this
rule, but also to permits issued under
the CHCAPCB'’s existing rules prior to
the effective date of today’s rulemaking.
If the CHCAPCB followed their own
regulations, then the agency issued a
permit that established a Federally
recognized permit condition that was
subject to public and EPA review.
Therefore, EPA will consider all such
operating permits Federally enforceable
upon the effective date of this action
provided that any permits that the
CHCAPCB wishes to make Federally
enforceable are made available to EPA
and are supported by documentation
that the procedures approved today
have been followed. EPA may review
any such permits to ensure their
conformity with the program
requirements.

I11. Final Action

In this action, EPA is approving the
CHCAPCB FESOP program. EPA is
publishing this action without prior
proposal because the Agency views this
as a noncontroversial amendment and
anticipates no adverse comments.
However, in a separate document in this
Federal Register publication, EPA is
proposing to approve the SIP revision
should adverse or critical comments be
filed. This action will be effective April
21, 1997 unless, by March 20, 1997,
adverse or critical comments are
received. If EPA receives such
comments, this action will be
withdrawn before the effective date by
publishing a subsequent document that
will withdraw the final action. All
public comments received will then be
addressed in a subsequent final rule

based on this action serving as a
proposed rule.

EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective April 21, 1997.

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989, (54 FR
2214-2225), as revised by the July 10,
1995, memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. Nothing in this action shall
be construed as permitting or allowing
or establishing a precedent for any
future request for a revision of any SIP.
Each request for revision of the SIP shall
be considered separately in light of
specific technical, economic, and
environmental factors, and in relation to
relevant statutory and regulatory
requirements.

IVV. Administrative Requirements
A. Clean Air Act as Amended in 1990

EPA has reviewed the requests for
revision of the Federally-approved
Tennessee SIP described in this notice
to ensure conformance with the
provisions of the Clean Air Act as
amended in 1990. EPA has determined
that this action conforms with those
requirements.

B. Petition for Review

Under section 307(b)(1) of the CAA,
42 U.S.C. 7607(b)(1), petitions for
judicial review of this action must be
filed in the United States Court of
Appeals for the appropriate circuit by
April 21, 1997. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2) of the CAA, 42 U.S.C. 7607
(b)(2).)

C. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10 1995
memorandum from Mary Nichols,
Assistant Administrator for Air and

Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from Executive Order
12866 review.

D. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, Part D of the CAA do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because approval of Federal SIP does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
Federal-state relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. E.P.A., 427
U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C.
section 7410(a)(2) and 7410(R)(3).

E. Unfunded Mandates Reform Act of
1995

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate, or to the private sector, of
$100 million or more. Under Section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either state, local or tribal
governments in the aggregate, or to the
private sector. This Federal action
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approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local or tribal
governments, or to the private sector,
result from this action.

F. Small Business Regulatory
Enforcement Fairness Act of 1996

Under 5 U.S.C. 801(a)(1)(A) added by
the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a major rule as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Lead, Nitrogen dioxide,
Intergovernmental relations, Particulate
matter, Ozone Sulfur oxides.

Dated: January 23, 1997.
A. Stanley Meiburg,
Acting Regional Administrator.

Part 52 of chapter I, title 40, Code of
Federal Regulations, is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42.U.S.C. 7401-76719.

Subpart RR—Tennessee

2. Section 52.2220 is amended by
adding paragraph (c)(148) to read as
follows:

§52.2220 Identification of plan.
* * * * *
c * * *

(148) Revisions to the Hamilton
County portion of the Tennessee SIP
that approve the regulations for
Hamilton County, the City of
Chattanooga, and the municipalities of
East Ridge, Red Bank, Soddy-Daisy,
Signal Mountain, Lakesite, Walden,
Collegedale, Lookout Mountain, and
Ridgeside—submitted by the Tennessee
Department of Environmental Protection
on December 15, 1995.

(i) Incorporation by reference.

(A) Amendments to Sections 2, 3, 4,
6, 8, 12, and 16-19 of the regulation
known as the ““‘Hamilton County Air
Pollution Control Regulation,” the
“Signal Mountain Air Pollution Control
Ordinance,” the ““Lakesite Municipal

Code,” the ““Walden Air Pollution
Control Ordinance,” the “Lookout
Mountain Air Pollution Control
Ordinance,” and the ““Ridgeside Air
Pollution Control Ordinance,”
submitted on December 15, 1995 and
adopted by Hamilton County on
September 6, 1995 and by the following
municipalities: Signal Mountain,
adopted on December 11, 1995;
Lakesite, adopted on November 16,
1995; Walden, adopted on December 12,
1995; Lookout Mountain, adopted on
November 14, 1995; and Ridgeside,
adopted on April 16, 1996.

(B) Amendments to Sections 4-2, 4—
3,4-4,4-6, 4-8, 4-12, 4-16, 4-17, 4—
18, and 4-19 of the “Chattanooga Air
Pollution Control Ordinance,” as
submitted on December 15, 1995 and
adopted on August 16, 1995.

(C) Amendments to Sections 8-702,
8-703, 8-704, 8-706, 8708, 8712, 8—
716, 8-717, 8-718, and 8-719 of the
‘““East Ridge City Code,” as submitted on
December 15, 1995 and adopted on
September 28, 1995.

(D) Amendments to Sections 8-302,
8-303, 8-304, 8-306, 8-308, 8-312, 8—
316, 8-317, 8-318, and 8-319 of the
“Red Bank Municipal Code,” as
submitted on December 15, 1995 and
adopted on November 7, 1995.

(E) Amendments to Sections 8-102,
8-103, 8-104, 8-106, 8-108, 8-112, 8—
116, 8-117, 8-818, and 8-119 of the
“Soddy-Daisy Municipal Code,” as
submitted on December 15, 1995 and
adopted on October 5, 1995.

(F) Amendments to Sections 8-502,
8-503, 8-504, 8-506, 8-508, 5-512, 8—
516, 8-517, 8-518, and 8-519 of the
“Collegedale Municipal Code,” as
submitted on December 15, 1995 and
adopted on October 2, 1995.

(ii) Other materials. None.

[FR Doc. 97-3867 Filed 2-14-97; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[TX-58-1-7256, FRL-5687-1]

Approval and Promulgation of Air
Quality Implementation Plans; Site-
Specific State Implementation Plan
(SIP) for the Aluminum Company of
America (ALCOA) Rockdale, Texas
Facility

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; correcting
amendment.

SUMMARY: This action corrects three
citations made in a direct final rule
published on Monday, September 23,

1996 at (61 FR 49685). The direct final
rule approved the State of Texas’
revision to the sulfur dioxide (SO) SIP
revision which became effective on
November 22, 1996.

EFFECTIVE DATE: February 18, 1997.

FOR FURTHER INFORMATION CONTACT:
Petra Sanchez, (214) 553-5713.

SUPPLEMENTARY INFORMATION:
Background

On Monday, September 23, 1996, EPA
published a direct final rule (61 FR
49685) approving a revision submitted
by Texas pertaining to the ALCOA SIP
for sulfur dioxide SO, emissions in
Rockdale, Texas.

This correction makes a minor
clarification to a citation made on page
49685. In the section entitled, “Good
Engineering Practice and Stack Height
Increase at Sandow Three,” a
completion date for the stack height
increase cited June of 1995. June of 1995
was the date Texas required the
construction of the new stack height
increase to be completed. The new stack
was put into service on April 23, 1995.

The second correction to the
document pertains to the incorporation
by reference to the State’s adoption of
rule revisions. On page 49688 of the
approval notice under Subchapter
52.2270(c)(101)(i)(B), this section
should read, “Revisions to 30 TAC
Chapter 112, Section 112.8 ‘Allowable
Emission Rates From Solid Fossil Fuel-
Fired Steam Generators,” Subsections
112.8(a) and 112.8(b) as adopted by the
Texas Air Control Board on September
18, 1992, and effective on October 23,
1992.”

Last, the SIP submittal by the State
cited on page 49688 under Subchapter
52.2270(c)(101)(ii)(A) stands corrected
to read, ““ ‘Revisions to the State
Implementation Plan (SIP) Concerning
Sulfur Dioxide Milam County,” dated
July 26, 1995, including Appendices G-
2-1 through G-2-6."

Need for Correction

As published, the direct final rule
contains errors which may prove to be
misleading and are in need of
clarification.

Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action” and
is therefore not subject to review by the
Office of Management and Budget. In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4), or require prior
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consultation with State officials as
specified by Executive Order 12875 (58
FR 58093, October 28, 1993), or involve
special consideration of environmental
justice related issues as required by
Executive Order 12898 (59 FR 7629,
February 16, 1994).

Because this action is not subject to
notice-and-comment requirements
under the Administrative Procedure Act
or any other statute, it is not subject to
the provisions of the Regulatory
Flexibility Act [5 U.S.C. 601 et seq.].

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Reporting and recordkeeping
requirements, Sulfur dioxide.

Dated: January 21, 1997.

Jerry Clifford,
Acting Regional Administrator.
Part 52, Chapter I, title 40, of the Code

of Federal Regulations is corrected as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
Subpart SS—Texas
2. Section 52.2270 is amended by

correcting paragraphs (c)(101)(i)(B) and
(c)(101)(ii)(A) to read as follows:

§52.2270 Identification of plan.
[Corrected]
* * * * *

(C) * * *

(101) * * *

(l) * X *

(B) Revisions to 30 TAC Chapter 112,
Section 112.8 *‘Allowable Emission
Rates from Solid Fossil Fuel-Fired
Steam Generators,” Subsections 112.8(a)
and 112.8(b) as adopted by the Texas
Air Control Board on September 18,
1992, and effective on October 23, 1992.

(“) * * *

(A) The State submittal entitled,
“Revisions to the State Implementation
Plan Concerning Sulfur Dioxide in
Milam County,” dated July 26, 1995,
including Appendices G—2-1 through
G-2-6.

* * * * *
[FR Doc. 97-3868 Filed 2—14-97; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 80
[FRL-5689-2]

Regulations of Fuels and Fuel
Additives: Extension of the
Reformulated Gasoline Program to the
Phoenix, Arizona Moderate Ozone
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: Under section 211(k)(6) of the
Clean Air Act, as amended (Act), the
Administrator of EPA shall require the
sale of reformulated gasoline in an
0zone nonattainment area classified as
Marginal, Moderate, Serious, or Severe
upon the application of the governor of
the state in which the nonattainment
area is located. This action extends the
prohibition set forth in section 211(k)(5)
against the sale of conventional (i.e.,
non-reformulated) gasoline to the
Phoenix, Arizona moderate ozone
nonattainment area. The Agency is
revising the regulations such that the
implementation date of the prohibition
described herein shall take effect on the
effective date of this rule or June 1,
1997, whichever is later, for all persons
other than retailers and wholesale
purchaser-consumers (i.e., refiners,
importers, and distributors). For
retailers and wholesale purchaser-
consumers, the implementation date of
the prohibition described herein shall
take effect 30 days after the effective
date of this rule or July 1, 1997,
whichever is later. As of the
implementation date for retailers and
wholesale purchaser-consumers, the
Phoenix o0zone nonattainment area will
be a covered area for all purposes in the
federal RFG program.

DATES: This action will be effective on
April 4, 1997 unless notice is received
by March 20, 1997 from someone who
wishes to submit adverse or critical
comments or requests an opportunity
for a public hearing. If such comments
or a request for a public hearing are
received by the Agency, EPA will
withdraw this direct final rule and a
timely notice will be published in the
Federal Register to indicate the
withdrawal.

ADDRESSES: Comments should be
submitted (in duplicate, if possible) to
Air Docket Section, Mail Code 6102,
U.S. Environmental Protection Agency,
401 M Street, SW, Washington, DC
20460. A copy should also be sent to
Janice Raburn at U.S. Environmental
Protection Agency, Office of Air and
Radiation, 401 M Street, SW (6406)),
Washington, DC 20460. A copy should

also be sent to EPA Region IX, 75
Hawthorne Street, AIR-2, 17th Floor,
San Francisco, CA 94105.

Materials relevant to this document
have been placed in Docket A-97-02.
The docket is located at the Air Docket
Section, Mail Code 6102, U.S.
Environmental Protection Agency, 401
M Street, SW, Washington, DC 20460, in
room M-1500 Waterside Mall.
Documents may be inspected from 8:00
a.m. to 5:30 p.m. A reasonable fee may
be charged for copying docket material.
An identical docket is also located in
EPA’s Region IX office in Docket A-AZ—
97. The docket is located at 75
Hawthorne Street, AIR-2, 17th Floor,
San Francisco, California 94105.
Documents may be inspected from 9:00
a.m. to noon and from 1:00—4:00 p.m.
A reasonable fee may be charged for
copying docket material.

FOR FURTHER INFORMATION CONTACT:
Janice Raburn or Paul Argyropoulos at
U.S. Environmental Protection Agency
Office of Air and Radiation, 401 M
Street, SW (6406J), Washington, DC
20460, (202) 233-9000.

SUPPLEMENTARY INFORMATION: A copy of
this action is available on the OAQPS
Technology Transfer Network Bulletin
Board System (TTNBBS) and on the
Office of Mobile Sources’ World Wide
Web cite, http://www.epa.gov/
OMSWWW. The TTNBBS can be
accessed with a dial-in phone line and
a high-speed modem (PH# 919-541—
5742). The parity of your modem should
be set to none, the data bits to 8, and
the stop bits to 1. Either a 1200, 2400,
or 9600 baud modem should be used.
When first signing on, the user will be
required to answer some basic
informational questions for registration
purposes. After completing the
registration process, proceed through
the following series of menus:

(M) OMS.

(K) Rulemaking and Reporting.

(3) Fuels.

(9) Reformulated gasoline.

A list of ZIP files will be shown, all
of which are related to the reformulated
gasoline rulemaking process. Today’s
action will be in the form of a ZIP file
and can be identified by the following
title: OPTOUT.ZIP. To download this
file, type the instructions below and
transfer according to the appropriate
software on your computer:
<D>ownload, <P>rotocol, <E>xamine,

<N>ew, <L>ist, or <H>elp Selection
or <CR> to exit: D filename.zip.

You will be given a list of transfer
protocols from which you must choose
one that matches with the terminal
software on your own computer. The
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software should then be opened and
directed to receive the file using the
same protocol. Programs and
instructions for de-archiving
compressed files can be found via
<S>ystems Utilities from the top menu,
under <A>rchivers/de-archivers. Please
note that due to differences between the
software used to develop the document
and the software into which the
document may be downloaded, changes
in format, page length, etc. may occur.

Regulated entities. Entities potentially
regulated by this action are those which
produce, supply or distribute motor
gasoline. Regulated categories and
entities include:

Category Examples of regulated entities

Industry .... | Petroleum refiners, motor gaso-

line distributors and retailers.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated by
this action. Other types of entities not
listed in the table could also be
regulated. To determine whether your
business is regulated by this action, you
should carefully examine the list of
areas covered by the reformulated
gasoline program in §80.70 of title 40 of
the Code of Federal Regulations. If you
have questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

|. Background

As part of the Clean Air Act
Amendments of 1990, Congress added a
new subsection (k) to section 211 of the
Act. Subsection (K) prohibits the sale of
gasoline that EPA has not certified as
reformulated (““‘conventional gasoline™)
in the nine worst ozone nonattainment
areas beginning January 1, 1995. Section
211(k)(10)(D) defines the areas covered
by the reformulated gasoline (RFG)
program as the nine ozone
nonattainment areas having a 1980
population in excess of 250,000 and
having the highest ozone design values
during the period 1987 though 1989.1
Under section 211(k)(10)(D), any area
reclassified as a severe ozone
nonattainment area under section 181(b)
is also to be included in the RFG
program. EPA published final

1 Applying these criteria, EPA has determined the
nine covered areas to be the metropolitan areas
including Los Angeles, Houston, New York City,
Baltimore, Chicago, San Diego, Philadelphia,
Hartford and Milwaukee.

regulations for the RFG program on
February 16, 1994. See 59 FR 7716.
Any other ozone nonattainment area
classified as Marginal, Moderate,
Serious, or Severe may be included in
the program at the request of the
Governor of the state in which the area
is located. Section 211(k)(6)(A) provides
that upon the application of a Governor,
EPA shall apply the prohibition against
selling conventional gasoline in any
area requested by the Governor which
has been classified under subpart 2 of
Part D of Title | of the act as a Marginal,
Moderate, Serious or Severe ozone
nonattainment area. Subparagraph
211(k)(6)(A) further provides that EPA is
to apply the prohibition as of the date
the Administrator ““‘deems appropriate,
not later than January 1, 1995, or 1 year
after such application is received,
whichever is later.”” In some cases the
effective date may be extended for such
an area as provided in section
211(k)(6)(B) based on a determination
by EPA that there is “insufficient
domestic capacity to produce” RFG.
Finally, EPA is to publish a governor’s
application in the Federal Register.

Il. The Governor’s Request

EPA received an application from the
Honorable Fife Symington, Governor of
the State of Arizona, for the Phoenix
moderate ozone nonattainment area to
be included in the reformulated gasoline
program. The Governor’s letter is set out
in full below.

January 17, 1997.

Ms. Carol Browner, Administrator, U.S.
Environmental Protection Agency, 401
M. Street, S.W. (1101), Washington, D.C.
20460.

Dear Ms. Browner: The purpose of this
letter is to request, under § 211(k)(6) of the
Clean Air Act and 40 CFR 81.303, that the
U.S. E.P.A. extend the requirement for
reformulated gasoline (RFG) to the Phoenix
Ozone Nonattainment Area beginning June 1,
1997. This “opt-in” request is made in
accordance with the guidance provided by
your agency in letters to me of December 31,
1996 and January 13, 1997.

Furthermore, | am requesting waivers
related to summertime Reid Vapor Pressure
(RVP) and wintertime oxygenated fuels:

—From June 1 through September 30 of each
year, that the current State standard of 7.0
pounds per square inch (psi) RVP be
enforced in the Phoenix Ozone
Nonattainment Area; and

—That the U.S.E.P.A. preserve existing State
standards for oxygenated gasoline blends.

These unique gasoline standards were
submitted by Arizona in the 1993 ozone and
carbon monoxide State Implementation Plan
revisions required under the Clean Air Act,
but no action was taken on our waiver
request. | urge EPA to expeditiously approve
these waivers in accordance with section
211(c)(4)(C) of the Act.

As you know, Arizona has made a good
faith effort to implement its ozone
nonattainment plan in compliance with all of
the requirements of the Clean Air Act.
Regardless, a significant proportion of the
emissions reductions included in this plan
were not realized due to the difficulties the
State has experienced in attempting to fully
implement the federal enhanced vehicular
inspection and maintenance program. This
problem, and continued violations of the
ozone standard in Maricopa County have
motivated the State to voluntarily develop
and submit an ozone plan, which will
include a variety of enforceable control
programs designed to reduce pollution and
bring about attainment of the ozone standard
by 1999. Reformulated gasoline is critical to
the success of this plan, and will probably
provide the largest pollution reduction of any
single control program contemplated in this
plan.

The State will continue to evaluate
gasoline formulations and other strategies for
reducing ozone, carbon monoxide and
particulate pollution, and may determine that
another gasoline formulation provides
equivalent or better emissions reductions,
and is more cost-effective or represents a
better overall solution to our pollution
problems in the long term. In such case, the
State will submit a complete opt-out request
by December 31, 1997, or take other
appropriate action, as described in the
December 31, 1996 and January 13, 1997
letters previously mentioned.

| appreciate the prompt assistance that
your Region IX staff provided on this issue.
Thank you for your attention to this matter.

Sincerely,

Fife Symington,

Governor.

FS:sae

cc: Felicia Marcus, EPA, Region IX, Russell
F. Rhoades, Arizona Department of
Environmental Quality, John Hays,
Arizona Department of Weights and
Measures

I11. Action

Pursuant to the governor’s letter and
the provisions of section 211(k)(6), EPA
will apply the prohibitions of
subsection (211)(k)(5) to the Phoenix,
Arizona moderate ozone nonattainment
area as of the effective date of this rule,
or June 1, 1997 whichever is later, for
all persons other than retailers and
wholesale purchaser-consumers. This
date applies to the refinery level and all
other points in the distribution system
other than the retail level. For retailers
and wholesale purchaser-consumers,
the prohibitions of subsection
(211)(k)(5) will apply 30 days after the
effective date of this rule, or July 1,
1997, whichever is later. As of the
implementation date for retailers and
wholesale purchaser-consumers, this
area will be treated as a covered area for
all purposes of the federal RFG program.

The application of the prohibition of
section 211(k)(5) to the Phoenix
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moderate ozone nonattainment area
could take effect no later than January
17, 1998 under section 211(k)(6)(A),
which stipulates that the effective
program date must be no “later than
January 1, 1995 or 1 year after [the
Governor’s] application is received,
whichever is later.” For the Phoenix
nonattainment area, EPA could establish
an effective date for the start of the RFG
program anytime up to this date. EPA
considers that January 17, 1998, would
be the latest possible effective date,
since EPA expects there to be sufficient
domestic capacity to produce RFG and
therefore has no current reason to
extend the effective date beyond one
year after January 17, 1998. EPA
believes that there is adequate domestic
capability to support the current
demand for RFG nationwide as well as
the addition of the Phoenix area.

Like the federal volatility program,
the RFG program includes seasonal
requirements. Summertime RFG must
meet certain VOC control requirements
to reduce emissions of VOCs, an ozone
precursor. Under the RFG program,
there are two compliance dates for VOC-
controlled RFG. At the refinery level,
and all other points in the distribution
system other than the retail level,
compliance with RFG VOC-control
requirements is required from May 1 to
September 15. At the retail level (service
stations and wholesale purchaser-
consumers), compliance is required
from June 1 to September 15. See 40
CFR 80.78(a)(1)(v). Pipeline
requirements and demands for RFG
from the supply industry drive
refineries to establish their own internal
compliance date earlier than May so
that they can assure that terminals are
capable of meeting the requirements by
the May 1 date. Based on past success
with this implementation strategy, EPA
is staggering the implementation dates
for the Phoenix opt-in to the RFG
program.

The Governor’s request seeks an
implementation date of June 1, 1997 for
the RFG program in the Phoenix area.
However, pursuant to its discretion to
set an effective date under §211(k)(6),
EPA is establishing two implementation
dates. For all persons other than
retailers and wholesale purchaser-
consumers (i.e., refiners, importers, and
distributors), implementation shall take
effect on the effective date of this rule,
orJune 1, 1997, whichever is later. For
retailers and wholesale purchaser-
consumers, implementation shall take
effect 30 days after the effective date of
this rule or July 1, 1997, whichever is
later. EPA believes these
implementation dates achieve a
reasonable balance between requiring

the earliest possible start date and
providing adequate lead time for
industry to prepare for program
implementation. These dates are
consistent with the state’s request that
EPA require that the RFG program begin
in the Phoenix area as early as possible
in the high ozone season, which begins
June 1. These dates provide
environmental benefits by allowing
Phoenix to achieve VOC reduction
benefits for some of the 1997 VOC-
controlled season. EPA believes these
dates provide adequate lead time for the
distribution industry to set up storage
and sales agreements to ensure supply.

IV. Public Participation and Effective
Date

The Agency is publishing this action
both as a proposed rulemaking and as a
direct final rule because it views setting
the effective date for the addition of the
Phoenix o0zone nonattainment area to
the federal RFG program as non-
controversial and anticipates no adverse
or critical comments. This action will be
effective April 4, 1997 unless the
Agency receives notice by March 20,
1997 that adverse or critical comments
will be submitted, or that a party
requests the opportunity to submit such
oral comments pursuant to section
307(d)(5) of the Act, as amended. If such
notice is received by the Agency, EPA
will withdraw this direct final rule and
a timely notice will be published in the
Federal Register to indicate the
withdrawal.

The Governor of Arizona established
in May 1996 an Air Quality Strategies
Task Force to develop a report
describing long- and short-term
strategies that would contribute to
attainment of the federal national
ambient air quality standards for ozone,
carbon monoxide and particulates. In
July 1996, this task force recommended
establishment of a Fuels Subcommittee
to evaluate potential short-term and
long-term fuels options for the Phoenix
ozone nonattainment area. The Fuels
Subcommittee was composed of
representatives of a diverse mixture of
interests including gasoline-related
industries, public health organizations,
and both in-county and out-of-county
interests. Several members of the
refining industry supported the opt into
the federal RFG program for Phoenix for
the onset of the 1997 VOC control
season. The subcommittee submitted its
final report to the Air Quality Strategies
Task Force on November 26, 1996.

Section 211(k)(6) states that, “[u]pon
the application of the Governor of a
State, the Administrator shall apply the
prohibition’ against the sale of
conventional gasoline in any area of the

State classified as Marginal, Moderate,
Serious, or Severe for ozone. Although
section 211(k)(6) provides EPA
discretion to establish the effective date
for this prohibition to apply to such
areas, and allows EPA to consider
whether there is sufficient domestic
capacity to produce RFG in establishing
the effective date, EPA does not have
discretion to deny a Governor’s request.
Therefore, the scope of this action is
limited to setting an effective date for
Phoenix’s opt-in to the RFG program,
and not to decide whether Phoenix
should in fact opt in. For this reason,
EPA is only soliciting comments
addressing the implementation date and
is not soliciting comments that either
support or oppose Phoenix participating
in the program.

V. Environmental Impact

The federal RFG program provides
reductions in ozone-forming VOC
emissions, oxides of nitrogen (NOx),
and air toxics. Reductions in VOCs are
environmentally significant because of
the associated reductions in ozone
formation and in secondary formation of
particulate matter, with the associated
improvements in human health and
welfare. Exposure to ground-level ozone
(or smog) can cause respiratory
problems, chest pain, and coughing and
may worsen bronchitis, emphysema,
and asthma. Animal studies suggest that
long-term exposure (months to years) to
ozone can damage lung tissue and may
lead to chronic respiratory illness.
Reductions in emissions of toxic air
pollutants are environmentally
important because they carry significant
benefits for human health and welfare
primarily by reducing the number of
cancer cases each year.

The Arizona Governor’s Task Force
estimates that if federal RFG is required
to be sold in Phoenix, VOC emissions
will be be cut by more than nine tons/
day. In addition, all vehicles would
have improved emissions and the area
would also get reductions in toxic
emissions.

VI. Statutory Authority

The Statutory authority for the action
proposed today is granted to EPA by
sections 211(c) and (k) and 301 of the
Clean Air Act, as amended; 42 U.S.C.
7545(c) and (k) and 7601.

VII. Regulatory Flexibility

For the following reasons, EPA has
determined that it is not necessary to
prepare a regulatory flexibility analysis
in connection with this final rule. EPA
has also determined that this rule will
not have a significant economic impact
on a substantial number of small
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entities. In promulgating the RFG and
anti-dumping regulations, the Agency
analyzed the impact of the regulations
on small businesses. The Agency
concluded that the regulations may
possibly have some economic effect on
a substantial number of small refiners,
but that the regulations may not
significantly affect other small entities,
such as gasoline blenders, terminal
operators, service stations and ethanol
blenders. See 59 FR 7810-7811
(February 16, 1994). As stated in the
preamble to the final RFG/anti-dumping
rule, exempting small refiners from the
RFG regulations would result in the
failure of meeting CAA standards. 59 FR
7810. However, since most small
refiners are located in the mountain
states or in California, which has its
own RFG program, the vast majority of
small refiners are unaffected by the
federal RFG requirements (although all
refiners of conventional gasoline are
subject to the anti-dumping
requirements). Moreover, all businesses,
large and small, maintain the option to
produce conventional gasoline to be
sold in areas not obligated by the Act to
receive RFG or those areas which have
not chosen to opt into the RFG program.
A complete analysis of the effect of the
RFG/anti-dumping regulations on small
businesses is contained in the
Regulatory Flexibility Analysis which
was prepared for the RFG and anti-
dumping rulemaking, and can be found
in the docket for that rulemaking. The
docket number is: EPA Air Docket A—
92-12.

Today'’s rule will affect only those
refiners, importers or blenders of
gasoline that choose to produce or
import RFG for sale in the Phoenix
ozone nonattainment area, and gasoline
distributors and retail stations in those
areas. As discussed above, EPA
determined that, because of their
location, the vast majority of small
refiners would be unaffected by the RFG
requirements. For the same reason, most
small refiners will be unaffected by
today’s action. Other small entities,
such as gasoline distributors and retail
stations located in Phoenix, which will
become a covered area as a result of
today’s action, will be subject to the
same requirements as those small
entities which are located in current
RFG covered areas. The Agency did not
find the RFG regulations to significantly
affect these entities.

VIII. Executive Order 12866

Under Executive Order 12866,2 the
Agency must determine whether a
regulation is “‘significant” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments of
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof, or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.3

It has been determined that this rule
is not a “‘significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.

IX. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“UMRA™), Public Law 104-4, EPA
must prepare a budgetary impact
statement to accompany any general
notice of proposed rulemaking or final
rule that includes a Federal mandate
which may result in estimated costs to
State, local, or tribal governments in the
aggregate, or to the private sector, of
$100 million or more in any one year.
Under Section 205, for any rule subject
to Section 202 EPA generally must
select the least costly, most cost-
effective, or least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Under Section
203, before establishing any regulatory
requirements that may significantly or
uniquely affect small governments, EPA
must take steps to inform and advise
small governments of the requirements
and enable them to provide input.

EPA has determined that today’s rule
does not trigger the requirements of
UMRA. The rule does not include a
Federal mandate that may result in

2See 58 FR 51735 (October 4, 1993).
3|d. at section 3(f)(1)—(4).

estimated annual costs to State, local or
tribal governments in the aggregate, or
to the private sector, of $100 million or
more, and it does not establish
regulatory requirements that may
significantly or uniquely affect small
governments.

X. Submission to Congress

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a “major rule” as defined by 5
U.S.C. 804(2).

List of Subjects in 40 CFR Part 80

Environmental protection, Air
pollution control, Fuel additives,
Gasoline, Motor vehicle pollution.

Dated: February 7, 1997.
Carol M. Browner,
Administrator.

40 CFR part 80 is amended as follows:

PART 80—REGULATION OF FUELS
AND FUEL ADDITIVES

1. The authority citation for part 80 is
revised to read as follows:

Authority: Secs. 114, 211, and 301(a) of the
Clean Air Act, as amended (42 U.S.C. 7414,
7545 and 7601(a)).

2. Section 80.70 is amended by
adding paragraph (m) to read as follows:

§80.70 Covered areas.

* * * * *

(m) The prohibitions of section
211(k)(5) will apply to all persons other
than retailers and wholesale purchaser-
consumers June 1, 1997. The
prohibitions of section 211(k)(5) will
apply to retailers and wholesale
purchaser-consumers July 1, 1997. As of
the effective date for retailers and
wholesale purchaser-consumers, the
Phoenix, Arizona ozone nonattainment
area is a covered area. The geographical
extent of the covered area listed in this
paragraph shall be the nonattainment
boundaries for the Phoenix ozone
nonattainment area as specified in 40
CFR 81.303.

[FR Doc. 97-3926 Filed 2-14-97; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 961107312-7021-02; I.D.
1022968]

RIN 0648—XX69

Fisheries of the Exclusive Economic
Zone Off Alaska; Groundfish Fishery of
the Bering Sea and Aleutian Islands;
Final 1997 Harvest Specifications for
Groundfish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final 1997 specifications of
groundfish and associated management
measures; apportionment of reserves;
closures and inseason adjustment.

SUMMARY: NMFS announces final 1997
harvest specifications of total allowable
catches (TACSs), initial apportionments
of TACs for each category of groundfish,
and associated management measures in
the Bering Sea and Aleutian Islands
management area (BSAI). This action is
necessary to establish harvest limits and
associated management measures for
groundfish during the 1997 fishing year.
NMFS is apportioning reserves to the
initial TACs (ITACs) specified for
certain species amounts to allow for full
harvest opportunity of these TACs.
NMFS is also closing fisheries and
issuing an inseason adjustment as
specified in the final 1997 groundfish
specifications. These measures are
intended to conserve and manage the
groundfish resources in the BSAI.

EFFECTIVE DATES: The final 1997 harvest
specifications and associated
apportionment of reserves are effective
at 1200 hrs, Alaska local time (A.l.t.),
February 12, 1997 through 2400 hrs,
A.l.t., December 31, 1997, or until
changed by subsequent notification in
the Federal Register. The closures to
directed fishing and inseason
adjustment are effective 1200 hrs, A.lL.t.,
February 12, 1997, through 2400 hrs,
A.lL.t., December 31, 1997. Comments on
the apportionment of reserves and
inseason adjustment must be submitted
by February 27, 1997.

ADDRESSES: The final Environmental
Assessment (EA) prepared for the 1997
Total Allowable Catch Specifications
may be obtained from the Fisheries
Management Division, Alaska Region,
NMFS, P.O. Box 21668, Juneau, AK
99802-1668, Attn: Lori Gravel, or by
calling 907-586—-7229. Comments on the

apportionment of reserves and inseason
adjustment may be sent to Ronald J.
Berg at the same address. The final 1997
Stock Assessment and Fishery
Evaluation (SAFE) report, dated
November 1996, is available from the
North Pacific Fishery Management
Council, West 4th Avenue, Suite 306,
Anchorage, AK 99510-2252 (907-271—
2809).

FOR FURTHER INFORMATION CONTACT:
Susan J. Salveson, NMFS, 907-586—
7228.

SUPPLEMENTARY INFORMATION:

Background

Groundfish fisheries in the BSAI are
governed by Federal regulations at 50
CFR part 679 that implement the
Fishery Management Plan for the
Groundfish Fishery of the Bering Sea
and Aleutian Island Area (FMP). The
FMP was prepared by the North Pacific
Fishery Management Council (Council)
and approved by NMFS under the
Magnuson-Stevens Fishery
Conservation and Management Act.

The FMP and implementing
regulations require NMFS, after
consultation with the Council, to
specify annually the TAC for each target
species and the “‘other species”
category, the sum of which must be
within the optimum yield (OY) range of
1.4 million to 2.0 million metric tons
(mt) (§679.20(a)(1)(i)). Regulations
under §679.20(c)(1) further require
NMPFS to publish annually and solicit
public comment on proposed annual
TACs, prohibited species catch (PSC)
allowances, seasonal allowances of the
pollock TAC, and amounts for the
pollock and sablefish Community
Development Quota (CDQ) reserve. The
final specifications set forth in Tables 1—
9 of this action satisfy these
requirements. For 1997, the sum of
TACs is 2 million mt.

The proposed BSAI groundfish
specifications and specifications for
prohibited species bycatch allowances
for the groundfish fishery of the BSAI
were published in the Federal Register
on November 26, 1996 (61 FR 60076),
and corrected on January 17, 1997 (62
FR 2719). Comments were invited
through December 23, 1996. Two
comments were received and are
summarized and responded to below in
the Response to Comments section.
Public consultation with the Council
occurred during the December 11-15,
1996, Council meeting in Anchorage,
AK. After considering public comments
received, as well as biological and
economic data that were available at the
Council’s December meeting, NMFS is
implementing the final 1997

specifications as recommended by the
Council.

Interim Specifications

With the exception of hook-and-line
and pot gear allocation of sablefish,
regulations under 8 679.20(c)(2)(ii)
authorize one-fourth of each proposed
ITAC and apportionment thereof, one-
fourth of each proposed PSC allowance,
and the first proposed seasonal
allowance of pollock to be in effect on
January 1 on an interim basis and to
remain in effect until superseded by
final initial specifications. NMFS
published the interim 1997
specifications in the Federal Register on
November 26, 1996 (61 FR 60044), and
corrected on January 16, 1997 (62 FR
2445). The final 1997 initial groundfish
harvest specifications and prohibited
species bycatch allowances contained in
this action supersede the interim 1997
specifications.

TAC Specifications and Acceptable
Biological Catch (ABC)

The specified TAC for each species is
based on the best available biological
and socioeconomic information. The
Council, its Advisory Panel (AP), and its
Scientific and Statistical Committee
(SSC) reviewed current biological
information about the condition of
groundfish stocks in the BSAI at their
September and December 1996
meetings. This information was
compiled by the Council’s BSAI
Groundfish Plan Team (Plan Team) and
is presented in the final 1997 SAFE
report for the BSAI groundfish fisheries,
dated November 1996. The Plan Team
annually produces such a document as
the first step in the process of specifying
TACs. The SAFE report contains a
review of the latest scientific analyses
and estimates of each species’ biomass
and other biological parameters. From
these data and analyses, the Plan Team
estimates an ABC for each species
category.

A summary of the preliminary ABCs
for each species for 1997 and other
biological data from the September 1996
draft SAFE report were provided in the
discussion supporting the proposed
1997 specifications (61 FR 60076,
November 26, 1996, and corrected at 62
FR 2719, January 17, 1997). The Plan
Team’s recommended ABCs were
reviewed by the SSC, AP, and Council
at their September 1996 meetings. Based
on the SSC’s comments concerning
technical methods and new biological
data not available in September, the
Plan Team revised its ABC
recommendations in the final SAFE
report, dated November 1996. The
revised ABC recommendations were
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again reviewed by the SSC, AP, and
Council at their December 1996
meetings. While the SSC endorsed most
of the Plan Team’s recommendations for
1997 ABCs set forth in the final SAFE
report, the SSC recommended revisions
to ABC amounts calculated for pollock
in the Bogoslof District, Greenland
turbot, and sablefish. These revisions, as
well as a summary of the SSC’s
discussion on eastern Bering Sea
pollock, are discussed below.

Eastern Bering Sea pollock. The SSC
concurred with the Plan Team’s
recommended 1997 ABC for eastern
Bering Sea pollock (1.13 million mt).
This recommendation was made after
lengthy discussion about the desirability
of reducing the Plan Team’s
recommended ABC to respond to
concerns about future recruitment and
potentially high fishing mortality of
eastern Bering Sea pollock in Russian
waters. The SSC’s discussion focused on
the following issues: (1) Choice of
models used to estimate 1997 eastern
Bering Sea stock biomass, (2) choice of
fishing mortality rates upon which to
base 1997 ABC, (3) the strengths and
weaknesses of the Plan Team’s forecast
of incoming year-classes, (4) the effects
of spatial and temporal distribution of
fishing effort for pollock on the
ecosystem, (5) the utility of foregoing
catch from the upcoming harvest cycle,
(6) impacts of Russian pollock harvests
on the eastern Bering Sea stock, and (7)
industry and conservation group
recommendations for harvest levels in
1997.

The SSC discussed the relative merits
of lowering ABC to forego catch in 1997
as a means to promote improved future
recruitment and/or provide additional
fish in subsequent years. The SSC
concluded that the high natural
mortality rate of pollock would greatly
diminish any foregone catch before it
could contribute to the next spawning
cycle or before it became vulnerable to
the next fishing season. Furthermore,
pollock recruitment is highly variable at
all levels of spawning stock size, so the
addition of a small increment in
spawning biomass through foregone
catch in 1997 likely would have no
discernible impact on future
recruitment. The SSC concluded that
uncertainty in estimates of future
recruitment is a function of a declining
population biomass, variability in
environmental conditions affecting
young pollock, an unquantifiable level
of removals of eastern Bering Sea
pollock in Russian waters, and
variability in the assumed linear
relationship between age 1 pollock in
the NMFS bottom trawl survey and
recruitment at age 3. If pollock biomass

continues to decline, fishing mortality
will be adjusted downward for
increasingly conservative management
in future years. In 1997, data from a
scheduled NMFS hydroacoustic trawl
survey will be used to assess the status
of this stock, as well as any necessary
changes in its management for 1998.

Bogoslof pollock. NMFS 1996 survey
data are used to estimate the biomass of
Bogoslof pollock at 682,000 mt, a
significant reduction from the 1995
estimate of 1.1 million mt. The Plan
Team recommended an ABC of 115,000
mt based on a fishing mortality rate of
about 21 percent applied to a projected
1997 biomass of 558,000 mt. The SSC
believed the Bogoslof ABC should be
reduced by the ratio of current biomass
to target biomass, where target biomass
is assumed to be 2 million mt.
Consequently, the SSC recommended a
1997 Bogoslof ABC of 32,100 mt. The
corresponding overfishing level, 43,800
mt, is estimated using a 30-percent
exploitation rate adjusted by the ratio of
current to target biomass.

The Council recommended that
pollock be closed to directed fishing in
the Bogoslof District and that a TAC of
1,000 mt be established to provide for
bycatch in other groundfish fisheries.
This recommendation was intended to
accommodate uncertainty about
whether or not Bogoslof pollock are a
distinct self-sustaining population or
surplus fish from the shelf populations.
The Council’s TAC recommendation
also addresses concerns about the
potential impacts of undocumented
fishing effort in the Russian zone on
young pollock that are primarily
considered to be of U.S. origin. The
Council’s TAC recommendation is
adopted in these final specifications
(Table 1).

Greenland turbot. The Plan Team’s
ABC recommendation for Greenland
turbot (16,800 mt) was based on a stock
synthesis analysis of the status of this
resource that is sensitive to the relative
contributions of the longline and trawl
fisheries to the total fishing mortality. In
recent years, the longline fleet has taken
about 80 percent of the total catch.
Based on the assumption that the
longline fleet will continue to take this
proportion of total catch, the Plan Team
recommended an ABC based on an
exploitation rate of 0.346. However, the
SSC asserted that difficulties exist in
predicting the percentage of the total
catch that trawl and longline gear will
harvest and believed that a 50/50 split
should be assumed in the development
of ABC. This assumed split dictates an
exploitation rate of 0.253, adjusted by a
ratio of the current female spawning
biomass and the Bago, female spawning

biomass (.94) as required under the
Council’s management strategy set out
under Amendment 44 to the FMP. The
application of this adjusted rate to the
projected 1997 exploitable biomass
results in an ABC of 14,400 mt. The
declined status of this resource further
prompted the SSC to recommend a
phase in of the ABC over a 2-year
period. Therefore, given that the ABC
recommended by the SSC for this
species in 1996 was 10,300 mt, the 1997
ABC suggested by the SSC is 12,350 mt.

The SSC concurred with the Plan
Team’s recommendation that the ABC
be split so that two-thirds of the TAC is
apportioned to the Bering Sea subarea
and one-third is apportioned to the
Aleutian Islands subarea. The intent of
this apportionment is to spread fishing
effort over a larger area and to avoid
localized depletion. Using the SSC’s
recommended total ABC, this
apportionment scheme results in eastern
Bering Sea and Aleutian Islands ABCs
of 8,275 mt and 4,075 mt, respectively.
The Council concurred with the SSC’s
recommendation for ABC and adopted a
9,000-mt TAC, as recommended by the
AP, with 6,030 mt and 2,970 mt
apportioned to the Bering Sea and
Aleutian Islands subareas, respectively.

Sablefish. The final 1997 SAFE report
presents a revised assessment of
exploitable biomass for BSAI and Gulf
of Alaska sablefish that is higher relative
to the preliminary assessment
developed by the Plan Team in
September 1996. This increase results
from technical adjustments to the
assessment model.

Nonetheless, the model indicates a
declining trend in biomass due to low
recruitment since 1981. A significant
chance exists that biomass will drop
below the lowest observed levels (post
1979) by the year 2001. The Plan Team’s
ABC recommendation, 3,060 mt for the
combined Bering Sea and Aleutian
Islands subareas, would result in an
increase in actual exploitation rate. This
fact, combined with 15 years of low
recruitment prompted the SSC to defer
to the NMFS stock assessment authors’
more conservative recommendation for
ABC; 1,308 mt for the eastern Bering Sea
and 1,367 mt for the Aleutian Islands.

The Council adopted the SSC’s
recommendations for the 1997 ABCs.
The final ABCs are listed in Table 1.

The Council adopted the AP’s
recommendations for TAC amounts.
These recommendations were based on
the final ABCs as adjusted for other
biological and socioeconomic
considerations, including maintaining
the total TAC in the required OY range
of 1.4-2.0 million mt. None of the
Council’s recommended TACs for 1997
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exceeds the final 1997 ABC for any
species category. Therefore, NMFS finds
that the recommended TACs are
consistent with the biological condition
of groundfish stocks. The final TACs
and overfishing levels for groundfish in
the BSAI area for 1997 are given in
Table 1 of this action.

Apportionment of TAC

Except for the hook-and-line and pot
gear allocation of sablefish, each
species’ TAC initially is reduced by 15

percent to establish the ITAC for each
species (8679.20(b)(1)(i)). The sum of
the 15-percent amounts is the reserve.
One-half of the pollock TACs placed in
reserve is designated as a community
development quota (CDQ) reserve for
use by CDQ participants (§ 679.31(a)(1)).
The remainder of the reserve is not
designated by species or species group,
and any amount of the reserve may be
reapportioned to a target species or the
‘“‘other species’ category during the

year, providing that such
reapportionments do not result in

overfishing.

Table 1 lists the final 1997 ABC, TAC,
and ITAC amounts, overfishing levels,
and initial apportionments of
groundfish in the BSAI. The
apportionment of reserves to certain
species ITAC amounts, as well as the
apportionment of TAC amounts among
fisheries and seasons, are discussed

below.

TABLE 1.—FINAL 1997 ACCEPTABLE BIOLOGICAL CATCH (ABC), TOTAL ALLOWABLE CATCH (TAC), INITIAL TAC (ITAC),

AND OVERFISHING LEVELS OF GROUNDFISH IN THE BERING SEA AND ALEUTIAN ISLANDS AREA1

Species ABC TAC ITAC2 3 OVGllrf'Shlng
evel
Pollock:
BeriNg S€@ (BS) ..iivieitiiiiieiii it 1,130,000 1,130,000 960,500 1,980,000
Aleutian ISIaNdS (Al) ..oceveeeiiie e 28,000 28,000 23,800 38,000
[STe e o R (o) ] i1 o P PRRPPPIN 32,100 1,000 850 43,800
PACIfIC COU ittt et et e et e e et e e eraeeeaes 306,000 270,000 229,500 418,000
Sablefish:
1,308 1,100 468 2,750
1,367 1,200 255 2,860
Atka MacKerel TOLAl .......ooouiriiciiee e e 66,700 66,700 56,695 81,600
WESEEIN Al ottt et e e et e e et e e e stae e e s ane e e e ebaeeeenbeeeeenteeeenes 32,200 32,200 27,370 | oo,
(01=T 011 - LY LTSS PP TUSR 19,500 19,500 16,575
EASIEIN AI/BS ...ttt et ettt e e 15,000 15,000 12,750
YEIOWEIN SOIE ...t e st 233,000 230,000 195,500 339,000
ROCK SOIB ..ttt ettt et e e e st e e e st e e e saa e e e e saa e e e entaeeesnraeeannes 296,000 97,185 82,607 427,000
Greenland turbot TOtAl ........cocvveiiieeeie e 12,350 9,000 7,650 22,600
B S it e e e e e et e e e be e e aareeeaareeaas 8,275 6,030 5,125 |t
Al e e e et e e e etaa e e e taeeeeraaaaanes 4,075 2,970 2,525 | i,
Arrowtooth fIOUNAEr ......cooiiiiiiee e e 108,000 20,760 17,646 167,000
Flathead sole 101,000 43,500 36,975 145,000
Other flatfish 4 97,500 50,750 43,138 150,000
Pacific ocean perch:
B S e e e e e e e e et e e e eba e e aareeeaareeaas 2,800 2,800 2,380 5,400
ALTOAL it e et e e et e e e etae e aes 12,800 12,800 10,880 25,300
WESEEIN Al .ot e e st e e sare e e erre e e e aaaeas 6,390 6,390 5,431
CNITAI Al et e et e e e et r e e e eereeeaaes 3,170 3,170 2,695
LTS (=] 1 o 1 RSP PRSR 3,240 3,240 2,754
Other red rockfisSh: 5 BS .......ccciiiiiiie e e e saeee s 1,050 1,050 893
SharpChin/NOMhern: Al ......oooieiee e 4,360 4,360 3,706
Shortraker/RoUgGheye: Al .......cccoiiiiiiiiiiiii e 938 938 797
Other rockfish &
BS 373 373 317 497
Al 714 714 607 952
Squid 1,970 1,970 1,675 2,620
(@1 =T S =T L= PSPPI 25,800 25,800 21,930 138,000
10 ] = LSRR 2,464,130 2,000,000 1,698,769 3,998,839

1Amounts are in metric tons. These amounts apply to the entire Bering Sea (BS) and Aleutian Islands (Al) area unless otherwise specified.

With the exception of pollock, and for the purpose of these specifications, the BS includes the Bogoslof District.

2Except for the portion of the sablefish TAC allocated to hook-and-line and pot gear, 15 percent of each TAC is put into a reserve. The ITAC
for each species is the remainder of the TAC after the subtraction of these reserves. One-half of the amount of the pollock TACs placed in re-
serve, or 7.5 percent of the TACs, is designated as a CDQ reserve for use by CDQ participants (See §679.31(a)(1)).
3Twenty percent of the sablefish TAC allocated to hook-and-line gear or pot gear is reserved for use by CDQ participants (See §679.31(c)).
Regulations at §679.20(b)(1) do not provide for the establishment of an ITAC for the hook-and-line and pot gear allocation for sablefish. The

ITAC for sablefish reflected in Table 1 is for trawl gear only.

4“Other flatfish” includes all flatfish species except for Pacific halibut (a prohibited species), flathead sole, Greenland turbot, rock sole, yellow-

fin sole, and arrowtooth flounder.

5“Other red rockfish” includes shortraker, rougheye, sharpchin, and northern.

6“Other rockfish” includes all Sebastes and Sebastolobus species except for Pacific ocean perch, sharpchin, northern, shortraker, and

rougheye.

7"Other species” includes sculpins, sharks, skates, eulachon, smelts, capelin, and octopus.
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Aleutian Islands subarea, and Pacific
cod in the BSAI. Initial TACs for these
species have been supplemented from
the nonspecific reserve during the past
5 years, and no reason exists to not
make available the full TAC amounts for
these species at the beginning of the
fishing year to enhance the ability of the
industry to plan accordingly. During its
December 1996 meeting, the Council
specifically received testimony from
representatives for the Pacific cod

Apportionment of Reserves

The Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the ITACs specified for
the following species need to be
supplemented from the nonspecific
reserve because U.S. fishing vessels
have demonstrated the capacity to
harvest the full TAC amounts: Pollock
in the Bering Sea subarea, pollock in the
Aleutian Islands subarea, Atka mackerel

in the BSAI, Pacific ocean perch in the the CDQ reserve.

industry to release reserves at the
beginning of the year and in a manner
that complies with the apportionment of
the initial ITAC (see below).

Therefore, in accordance with
8679.20(b)(3), NMFS is apportioning
amounts from the reserve necessary to
increase the initial TAC to the full TAC
amount for the following species, except
for pollock, where the TAC still is
reduced by 7.5 percent to provide for

Species—area or subarea

Reserve
amount (mt)

POHOCK—BEIING SE@ ...ttt ettt bttt et bbbt e e bt e et e ekt eeh st oo b et eh et et bt e bt e eh e e e e bt e s he e et e e e bb e e b e e nee e e bbb eens
Lol ToTod iy N LU 1= o T LT PR TP
Atka Mackerel—WESEEIN AIBULIBIN IS, .......ooiiiiiiiii ittt ettt b ettt e bt e bt e s b et e b e e sae e et e e s eb e e sb e e sen e e sae e ereeetee s
Atka Mackerel—Central Aleutian IS. ........ccccovveiinicninicicieeene
Atka mackerel—Eastern Aleutian Is. and Bering Sea Subarea ...
Pacific Ocean perch—Western Aleutian IS. ........cccccoeeeniiiiieennnn.
Pacific Ocean perch—Central AIBULIAIN IS. .......c.ooiiiiiiiiii ettt s bt ettt e st b e e sb e et e e b e e e nbeeeans
Pacific Ocean perch—EaStern AIBULIAN IS. ........iiiiiiiiiiii ittt h et b e e b e e s be e bt e e a bt et e e e bb e e nbeesabeebeeenbeenbeeannes

84,750
2,100
4,830
2,925
2,250

959
475
486

PACITIC COUBSAL ... ettt e e ettt e oo ettt e e e e e e aataeeeeeeeeetaeseeeeeeesaasbseeeeeeseassaseeeeeee e s nsbeseeeeeaesasteeeeaeesennsssaeeaeeessansrnns

40,500

139,275

This apportionment of reserve is
consistent with §679.20(b)(3). If
applicable, these TACs are apportioned
among seasons or gear types as
authorized below.

Seasonal Allowances of Pollock TACs

Under §679.20(a)(5)(i)(A), the pollock
TAC for each subarea or district of the
BSAI is divided, after subtraction of
reserves (§679.20(b)(1)), into two
seasonal allowances. The first allowance
is available for directed fishing from
January 1 to April 15 (roe season) and
the second allowance is available from
September 1 until November 1 (non-roe
season).

The Council recommended that the
seasonal allowances for the Bering Sea

pollock roe and non-roe seasons be
specified at 45 percent and 55 percent
of the TAC amounts, respectively (Table
2). These percentages are unchanged
since 1993. As in past years, the pollock
TAC amounts specified for the Aleutian
Islands subarea and the Bogoslof District
are not seasonally apportioned.

When specifying seasonal allowances
of the pollock TAC, the Council and
NMFS considered the factors specified
in section 14.4.10 of the FMP. A
discussion of these factors relative to the
roe and non-roe seasonal allowances
was presented in the proposed 1995
specifications for BSAI groundfish (59
FR 64383, December 14, 1994). At this
time, the Council’s findings are

unchanged from those set forth for 1995,
given that the relative seasonal
allowances are the same.

Apportionment of the Pollock TAC to
the Inshore and Offshore Components

Regulations at § 679.20(a)(6)(i) require
that the pollock TAC amounts specified
for the BSAI be allocated 35 percent to
vessels catching pollock for processing
by the inshore component and 65
percent to vessels catching pollock for
processing by the offshore component.
Definitions of these components are
found at §679.2. The 1997 TAC
specifications are consistent with these
requirements (Table 2).

TABLE 2.—SEASONAL ALLOWANCES OF THE INSHORE AND OFFSHORE COMPONENT ALLOCATIONS OF PoLLock TAC

AMOUNTS 12
Subarea TAC ITAC3 Roe season 4 Non-srgre]essea-
Bering Sea:

Inshore 365,837 164,627 201,210
Offshore 679,413 305,736 373,677
1,130,000 1,045,250 470,363 574,887

Aleutian Islands:
Inshore 9,065 9,065 (®)
Offshore 16,835 16,835 ©)
25,900 25,900 )

Bogoslof District:
Inshore 298 298 (®)
Offshore 552 552 (¢)
850 850 ()

1TAC = total allowable catch.

2Based on an offshore component allocation of 65 percent (ITAC) and an inshore component allocation of 35 percent (ITAC).
3|TAC = initial TAC = 85 percent of TAC for the Bogoslof District and 92.5 percent of TAC for the Bering Sea and Aleutian Islands subareas.
The ITAC for the Bering Sea and Aleutian Islands subareas reflects the apportionment of nonspecified reserve amounts.



7172 Federal Register / Vol. 62, No. 32 / Tuesday, February 18, 1997 / Rules and Regulations

4January 1 through April 15—based on a 45/55 split (roe = 45 percent). Up to 100 percent of the ITAC specified for the Aleutian Islands sub-
area and the Bogoslof District may be harvested during the roe season.

5 September 1 until November 1—based on a 45/55 split (non-roe = 55 percent).

6 Remainder.

Apportionment of the Pollock TAC to the Western Alaska Community Development Quota

Regulations at §679.31(a)(1) require one-half of the pollock TAC placed in the reserve for each subarea or district,
or 7.5 percent of each TAC, be assigned to a CDQ reserve for each subarea or district. The 1997 CDQ reserve amounts
for each subarea are as follows:

Pollock
BSAI subarea CDQ
(mt)
BEIING SBA ..ottt bbb oo Rttt h b e ek e e e b e e et b e e ehE e h e e b et e b e e et e b e e e b e nh ettt e b e nan e 84,750
Aleutian Islands 2,100
[0 o 1= Lo ) SR RSPTRRN 75
02 1 PRUP PP 86,925

Under regulations governing the CDQ program at subpart C of part 679, NMFS may allocate the 1997 pollock
CDQ reserves to eligible Western Alaska communities or groups of communities that have an approved community
development plan (CDP). NMFS has approved six CDPs and associated percentages of the CDQ reserve for each CDP
recipient for 1996-98 (60 FR 66516, December 22, 1995). Table 3 lists the approved CDP recipients, and each recipient’s
allocation of the 1997 pollock CDQ reserve for each subarea.

TABLE 3.—APPROVED SHARES (PERCENTAGES) AND RESULTING ALLOCATIONS AND SEASONAL ALLOWANCES (METRIC
TONS) OF THE 1997 PoLLock CDQ RESERVE SPECIFIED FOR THE BERING SEA (BS) AND ALEUTIAN ISLANDS (Al)
SUBAREAS, AND THE BOGOSLOF DISTRICT (BD) AMONG APPROVED CDP RECIPIENTS

. . Roe-season
CDP recipient Percent Area Allocation allowance 1

Aleutian Pribilof Island Community Development ASSN ..........ccoocveeriiiieniieeesiieeees 16 | BS 13,560 6,102
Al 336 336

BD 12 12

TOTAI ettt e et ens | eesreeeenne s ennennes | eeneeneenes 13,908 6,450
Bristol Bay Economic Development Corp 20 | BS 16,950 7,627
Al 420 420

BD 15 15

LI = LUV P PR PR PRRT PR 17,385 8,062
Central Bering Sea FiShermen’s ASSN ........cooiiiiiiiiieeiiiie et 4 | BS 3,390 1,526
Al 84 84

BD 3 3

TOTAI ettt ettt ettt nbeerent | besteenbe e e 3,477 1,613
Coastal Villages FiShiNG COOP ......oiiiiiiiiiiiieiiiee et 25 | BS 21,188 9,535
Al 525 525

BD 19 19

TOTAI ettt et enn | eesreeeenne s ennennes | eeneeneenns 21,732 10,079
Norton Sound Fisheries Development COrp .......c.cceiieeiiiiiienieniee e 22 | BS 18,645 8,390
Al 462 462

BD 16 16

TOAI e e neenn | eenreeeenre s ennenees | nreneennenns 19,123 8,868
Yukon Delta Fisheries Development Corp 13 | BS 11,017 4,958
Al 273 273

BD 10 10

TOTAI ettt steens | eesreeeenteseenrenees | eeseeneennes 11,300 5,241

TOAI e e 100 | cooceerenene 86,925 40,313

1No more than 45 percent of a CDP recipient’s 1997 Bering Sea pollock allocation may be harvested during the pollock roe season, January 1
through April 15. Up to 100 percent of a recipient’s 1997 Aleutian Islands or Bogoslof District pollock allocation may be harvested during this time
period.

Allocation of the Pacific Cod TAC

Under §679.20(a)(7), 2 percent of the
Pacific cod TAC is allocated to vessels
using jig gear, 51 percent to vessels
using hook-and-line or pot gear, and 47
percent to vessels using trawl gear. The
portion of the Pacific cod TAC allocated
to trawl gear is further allocated 50
percent to catcher vessels and 50

percent to catcher/processor vessels
(8679.20(2)(7)(i)(B)). .

At its December 1996 meeting, the
Council recommended seasonal
allowances of the portion of the Pacific
cod TAC allocated to vessels using
hook-and-line or pot gear. Seasonal
allowances are authorized under
§679.20(a)(7)(iv) for the following three
time periods: January 1 through April
30; May 1 through August 31; and

September 1 through December 31. The
intent of the seasonal allowances is to
provide for the harvest of Pacific cod
when flesh quality and market
conditions are optimum and Pacific
halibut bycatch rates are low. The
Council’s recommendations for seasonal
allowances are based on: (1) Seasonal
distribution of Pacific cod relative to
prohibited species distributions, (2)
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variations in prohibited species bycatch
rates experienced in the Pacific cod
fisheries throughout the year, and (3)
economic effects of seasonal allowances
of Pacific cod on the hook-and-line and
pot gear fisheries. Regulations at
§679.20(a)(7)(iv)(C) authorize NMFS,
after consultation with the Council, to

determine the manner in which an

unused portion of a seasonal allowance

of Pacific cod will be reapportioned to
remaining seasons during the same
fishing year. Accordingly, the Council
recommmended that any unused
portion of the first seasonal Pacific cod
allowance specified for the Pacific cod

hook-and-line or pot gear fishery be
reapportioned to the third seasonal
allowance. NMFS concurs with this
recommendation. The gear allocations
and associated seasonal allowances of
the Pacific cod TAC are specified in
Table 4.

TABLE 4.—1997 GEAR SHARES OF THE BSAI PAciFic Cob TAC

Percent Share TAC Seasonal apportionment
Gear TAC (mt)
Date Percent Amount (mt)
T T PSSR 2 5,400 | Jan. 1-Dec. 31 ........ 100 5,400
Hook-and-line and pot gear ..........cccocveeiiiieiiiiiceeceen 51 137,700 | Jan. 1-Apr. 30 ......... 73 1100,521
May 1-Aug. 31 ........ 23 31,671
Sep. 1-Dec. 31 ....... 4 5,508
Trawl gear2:
TOAI et 47 126,900 | Jan. 1-Dec. 31 ........ 100 126,900
Catcher vessel 63,450
CatCher/PrOCESSOr ...cccvveeiiriieiieie e 63,450
TOAl e 100 270,000

1 Any unused portion of the first seasonal Pacific cod allowance specified for the Pacific cod hook-and-line or pot gear fishery will be reappor-

tioned to the third seasonal allowance

2The portion of the Pacific cod TAC allocated to trawl gear is apportioned 50 percent to catcher vessels and 50 percent to catcher/processors

under §679.20(a)(7)(i)(B).

Sablefish Gear Allocation and CDQ
Allocations for Sablefish

Regulations at § 679.20(a)(4) require
that sablefish TACs for the BSAI
subareas be divided between trawl and
hook-and-line/pot gear types. Gear

allocations of TACs are established in
the following proportions: Bering Sea
subarea: Trawl gear—50 percent; hook-
and-line/pot gear—50 percent; and
Aleutian Islands subarea: Trawl gear—
25 percent; hook-and-line/pot gear—75
percent. In addition, regulations under

§679.31(c) require NMFS to withhold
20 percent of the hook-and-line and pot
gear sablefish allocation as sablefish
CDQ reserve. Gear allocations of
sablefish TAC and CDQ reserve amounts
are specified in Table 5.

TABLE 5.—1997 GEAR SHARES AND CDQ RESERVE OF BSAI SABLEFISH TACS

Percent of Share of Initial TAC CDQ re-
Subarea Gear TAC (mt) TAC (mt) (mt) serve

Bering S€a ......ccccvviiiiiiiie TraWD oo 50 550 468 N/A
Hook-and-line/pot gear2 ...........ccceevineenne 50 550 N/A 110

TOAI et | et nee | reneaee e 1,100 468 110
Aleutian Islands .........cccceiieiiiiniiiiie TrAWD oo 25 300 255 N/A
Hook-and-line/pot gear2 ...........ccceevineenne 75 900 N/A 180

TOAI e | et sees | eenne e 1,200 255 180

1 Except for the sablefish hook-and-line and pot gear allocation, 15 percent of TAC is apportioned to reserve. The ITAC is the remainder of the

TAC after the subtraction of these reserves.

2 For the portion of the sablefish TAC allocated to vessels using hook-and-line or pot gear, 20 percent of the allocated TAC is reserved for use
by CDQ participants. Regulations at §679.20(b)(1) do not provide for the establishment of an ITAC for sablefish allocated to hook-and-line or pot

gear.

Under regulations governing the
sablefish CDQ program at subpart C of
part 679, NMFS may allocate the 1997
sablefish CDQ reserve to eligible
Western Alaska communities or groups

of communities that have an approved
CDP. NMFS has approved seven CDPs
and associated percentages of the
sablefish CDQ reserve for each CDP
recipient for 1995-97 (59 FR 61877,

December 2, 1994). Table 6 lists the
approved CDP recipients and each
recipient’s allocation of the 1997
sablefish CDQ reserve for each subarea.

TABLE 6.—APPROVED SHARES (PERCENTAGES) AND RESULTING ALLOCATIONS (MT) OF THE 1997 SABLEFISH CDQ RE-
SERVE SPECIFIED FOR THE BERING SEA (BS) AND ALEUTIAN ISLANDS (Al) SUBAREAS AMONG APPROVED CDP RE-

CIPIENTS

Sablefish CDP recipient

Area Percent Allocation (mt)

Atka FiShermen’s ASSOCIATION .......ccueieiiirieeiiiiesiieeessiee e e s eessteeesaaeeesaaeeessaeeeaasteaeasseeesnsaeeessnneeesssenennes BS 0 0
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TABLE 6.—APPROVED SHARES (PERCENTAGES) AND RESULTING ALLOCATIONS (MT) OF THE 1997 SABLEFISH CDQ RE-
SERVE SPECIFIED FOR THE BERING SEA (BS) AND ALEUTIAN ISLANDS (Al) SUBAREAS AMONG APPROVED CDP RE-

CIPIENTS—Continued

Sablefish CDP recipient Area Percent Allocation (mt)

Al 0 0

Bristol Bay ECONOMIC DEVEIOPMENT COMP. .ooiveiiiiiiiiieiieeiieeite ettt niee e BS 0 0
Al 25 45

Coastal Villages Fishing COOPEIALIVE .........cciuiiiiiiiieiiii ittt ettt BS 0 0
Al 25 45

Norton Sound Economic Development COPOTation ..........c.coocuieriiriiienieaiiie sttt BS 25 28
Al 30 54

Pribilof ISIand FISNEIMEN ......ccuiiiiiii ettt BS 0 0
Al 0 0

Yukon Delta Fisheries Development ASSOCIAtION .........c.cociiiiiiiieniieiee ittt BS 75 82
Al 10 18

Aleutian Pribilof Islands Community Development ASSOCIAtION ..........ccccocviiiieiiiiiienie e BS 0 0
Al 10 18

BLIC] = U TSSO P VR P PP UPRPPP BS 100 110

Al 100 180

Allocation of Prohibited Species Catch
(PSC) Limits for Crab, Halibut, and
Herring

PSC limits of C. bairdi Tanner crab in
Bycatch Limitation Zones (50 CFR
679.2) of the Bering Sea subarea and for
Pacific halibut throughout the BSAI are
established under §679.21(e) as follows:
—Zone 1 trawl fisheries, 1 million C.

bairdi Tanner crabs;

—Zone 2 trawl fisheries, 3 million C.
bairdi Tanner crabs;

—BSA\ trawl fisheries, 3,775 mt
mortality of Pacific halibut;

—BSAI nontrawl fisheries, 900 mt
mortality of Pacific halibut;

Regulations at §679.21(e) also require
that a PSC limit for red king crab in
Zone 1 and for Pacific herring in the
BSAI be specified annually based on
abundance and spawning biomass
criteria. Under new regulations
implementing Amendment 37 to the
FMP (61 FR 65985, December 16, 1996),
the 1997 red king crab PSC limit in zone
1is 100,000 crab based on the following
criteria set out at §679.21(e)(1)(i)(B):
The number of mature female red king
crab is above the threshold of 8.4
million mature crab and the effective
spawning biomass is greater than 14.5
but less than 55 million Ibs (24,948 mt).
Based on a length-based analysis of
NMFS 1996 trawl survey data, the
Alaska Department of Fish and Game
(ADF&G) estimates the abundance of
mature females is 10.2 million crab and
effective spawning biomass is 20.3
million Ibs (9,206 mt).

The PSC limit of Pacific herring
caught while conducting any trawl
operation for groundfish in the BSAI is
1 percent of the annual eastern Bering
Sea herring biomass (§ 679.21(e)(v)). The
best estimate of 1997 herring biomass is

157,887 mt. This amount was derived
using 1996 survey data and an age-
structured biomass projection model
developed by ADF&G. Therefore, the
herring PSC limit for 1997 is 1,579 mt.

The C. bairdi PSC limits currently
established in regulations are subject to
change pending the approval of
Amendment 41 to the FMP adopted by
the Council at its September 1996
meeting. A proposed rule to implement
Amendment 41 was published in the
Federal Register on January 2, 1997 (62
FR 85). Based on the proposed rule and
pending approval of Amendment 41 by
NMFS, the 1997 C. bairdi PSC limit in
Zones 1 and 2 would be adjusted
downward to 750,000 crab and
2,100,000 crab, respectively. If
Amendment 41 is not approved, the C.
bairdi PSC limits will remain
unchanged. At its December 1996
meeting, the Council also adopted a new
PSC limit for C. opilio Tanner crab.
NMFS anticipates that a proposed rule,
as well as a proposed 1997 PSC limit for
C. opilio crab, will be published in the
Federal Register for public review and
comment by March 1997.

Regulations under §679.21(e)(3)
authorize the apportionment of each
PSC limit into PSC allowances for
specified fishery categories. Regulations
at §679.21(e)(3)(iv) specify seven trawl
fishery categories (midwater pollock,
Greenland turbot/arrowtooth flounder/
sablefish, rock sole/flathead sole/other
flatfish, yellowfin sole, rockfish, Pacific
cod, and bottom pollock/Atka mackerel/
‘““other species’). Regulations at
§679.21(e)(4)(ii) authorize the
apportionment of the nontrawl halibut
PSC limit among five fishery categories
(Pacific cod hook-and-line, sablefish
hook-and-line, groundfish pot gear,
groundfish jig gear, and other nontrawl

fishery categories). The fishery bycatch
allowances for the trawl and nontrawl
fisheries are listed in Table 7.

Regulations at §679.21(e)(3)(ii)(B)
require that an amount of the red king
crab PSC limit be specified for the red
king crab savings subarea (RKCSS),
defined at §679.21(e)(3)(ii)(B)(1), if the
subarea is open to fishing by vessels
using nonpelagic trawl gear. Under
provisions of these regulations, the
RKCSS will be open to fishing with
nonpelagic trawl gear in 1997 because
ADF&G had established a 1996
guideline harvest level for the
commercial red king crab fishery in
Bristol Bay. Consistent with
§679.21(e)(3)(ii)(B)(2), the red king crab
bycatch allowance specified for the
RKCSS is an amount equal to 35 percent
of the red king crab bycatch allowance
recommended by the Council for the
rock sole/flathead sole/other flatfish
fishery category (75,000 crab), or 26,250
crab. The bycatch allowance specified
in Table 7 for the rock sole/flathead
sole/other flatfish fishery category is
reduced correspondingly to 48,750 crab.
When the total number of red king crab
taken by trawl vessels fishing in the
RKCSS reaches the specified bycatch
allowance, further directed fishing for
groundfish in the RKCSS by vessels
using nonpelagic trawl gear will be
prohibited.

The fishery bycatch allowances listed
in Table 7 reflect the recommendations
made to the Council by its AP. With the
exception of the red king crab bycatch
allowance specified for the RKCSS,
these recommendations generally reflect
those established for 1996. The
prohibited species bycatch allowances
primarily were based on 1996 bycatch
amounts, anticipated 1997 harvest of
groundfish by trawl gear and fixed gear,
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and assumed halibut mortality rates in
the different groundfish fisheries.

Regulations at §679.21(e)(4)(i) allow
NMEFS to exempt specified nontrawl
fisheries from the halibut PSC limit. As
in 1995 and 1996, the Council
recommended that the pot gear, jig gear,
and sablefish hook-and-line gear fishery
categories be exempt from the halibut
bycatch restrictions.

The Council recommended that the
pot and jig gear fisheries be exempt from
halibut-bycatch restrictions because
these fisheries use selective gear types
that experience low halibut bycatch
mortality. In 1996, total groundfish
catch for the pot gear fishery in the
BSAI was approximately 33,841 mt with

an associated halibut bycatch mortality
of about 21 mt. The 1996 groundfish jig
gear fishery harvested about 264 mt of
groundfish. The jig gear fleet is
comprised of vessels less than 60 ft
(18.3 m) length overall that are exempt
from observer coverage requirements.
As a result, no observer data are
available on halibut bycatch in the BSAI
jig gear fishery. Nonetheless, the
selective nature of this gear type and the
relatively small amount of groundfish
harvested with jig gear likely results in
a negligible amount of halibut bycatch
mortality.

As in 1995 and 1996, the Council
recommended that the sablefish
Individual Fishing Quota (IFQ) fishery

be exempt from halibut bycatch
restrictions because of the sablefish and
halibut IFQ program (subpart D of part
679). The IFQ program requires legal-
sized halibut to be retained by vessels
using hook-and-line gear if a halibut IFQ
permit holder is aboard. The best
available information on the 1995
sablefish IFQ fishery indicates that less
than 40 mt of halibut discard mortality
was associated with this fishery. An
estimate of halibut bycatch mortality
associated with the 1996 sablefish IFQ
fishery is not available. Nonetheless, no
reason exists to suggest the 1996
bycatch mortality in this fishery differed
significantly from that estimated for
1995.

TABLE 7.—FINAL 1997 PROHIBITED SPECIES BYCATCH ALLOWANCES FOR THE BSAI TRAWL AND NONTRAWL FISHERIES

Zone 1 Zone 2 BSAl-wide
Trawl fisheries
Red king crab, number of animals:
D= 11001, T T SRS OTSP: 10,000
Rock sole/flathead sole/other flatfiSh ..........coooiiiiiii e 48,750
Greenland turbot/arrowtooth/SabIEfiISh ............oiiiiiiie e 0
[0 Lo 14 SR UPRRPRt 0
[ o= Vol {To o To PSPPSR UPUPPRRRUIOt 7,500
Pollock/Atka mackerel/other species ... . 7,500
Red King crab Savings SUDAIEA YL .........c..ooiiiiiiiiiiie ettt ettt e e aae e e raae e e enaeas 26,250
B o] =1 TS SRRSO PRTROU PRI 100,000 | coveeeiiieeeiie | e,
C. Bairdi tanner crab, number of animals:
N1 L0101 T =T ) [ RS PUPR PP 368,421 | 1,530,000 | ....cccvveennne
Rock sole/flathead sole/other flatfiSh ..........coooiuiiiiiii e 394,736 510,000 | ..ovvvvvernnnnnne
Greenland turbot/arrowtooth/SablefiSh ..........cooiiiiiiiiiie e 0 0
ROCKFiSh ©..veeiiiiiiiicce e 0 10,000
Pacific cod 177,632 278,571
Pollock/Atka Mackerel/other SPECIES .......coiuiiiiiiii ettt e e e aae e e neeas 59,211 671,429 | .ooieiiiiens
B o] =1 RSO PUR SRR 1,000,000 | 3,000,000 | ....ccceeuureee.
Pacific halibut, mortality (MT):
] L0111 T =T RSP SP 930
Rock sole/flathead sole/other flatfish ... 795
Greenland turbot/arrowtooth/sablefish . 0
Rockfish ........ 100
Pacific cod ....ccceeviieeee e 1,600
Pollock/Atka mackerel/other species 350
LI ] - | PSSP UPPR 3,775
Pacific herring (MT):
Lo 1N L= T oo ]| o Yo PP UPRP 1,142
YEIHOWIIN SOIE ...ttt e e e et e e e e e et b e e e e e e s et b e aeeeeeeesasbeeeeeeesaasbssreeeeeessntaaneeeas 267
Rock sole/flathead sole/other flatfish 0
Greenland turbot/arrowtooth/sablefish . 0
ROCKIISN ..ttt et e e e e e e e e e e e s et be et e e e e seearbaeeeeeesanntaneeeeeeeasnanrnneeeesseninns | seeeeesiiiiinrees | eeeeeiereeeeeees 7
PACIIC COO ..ttt e e e e e e e e e e e s et b e e e e e e s setaabaeeaeessentaaseeeessasnnnnnseeessaniinns | seeeeesiiiiineees | eeeseseeeseeeees 20
Pollock/Atka Mackerel/Other SPECIES ........ccciiiiiiiiiiiiii it sreens | oeresreesnesinee | eesireeseesineens 143
LI ] | SR URURRS B SEPRSU EPPPPRPRRN 1,579
Nontrawl Fisheries
Pacific halibut, mortality (MT):
[ =Tt oot To I T o] = g o K11 T U PSRPRt 840
SablefisSh NOOK-ANA-IINE ... ettt e et e e e e e e e e enes ®
GrouNdfiSN POt GEAN ...ttt et e e st e e e ek e e e s b b e e e aabb e e e anne e e e bneeeerneeaane ®
GrOUNGFISN JIg GBAN ..ttt ettt et e e e s a b et e e b b e e e sab b e e e sabbeeeasneeeebneeeantneeeanee ®

[© 10 T= T o] o1 1=\ OSSR PSRRR

60
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TABLE 7.—FINAL 1997 PROHIBITED SPECIES BYCATCH ALLOWANCES FOR THE BSAI TRAWL AND NONTRAWL FISHERIES—

Continued

BSAl-wide

900

1The red king crab savings subarea is defined at §679.21(e)(3)(ii))(B) as the portion of the red king crab savings area between 56°00" and
56°10" N. lat. The amount of the red king crab bycatch limit specified for this area under §679.21(e)(3)(ii)(B)(2) is not designated by fishery and,
when reached, will result in closure of the subarea to directed fishing for groundfish with nonpelagic gear (§ 679.21(e)(7)(ii)(B)).

2 Exempt.

Seasonal Apportionments of PSC limits

Regulations at § 679.21(e)(5) authorize
NMFS, after consultation with the
Council, to establish seasonal
apportionments of prohibited species
bycatch allowances. At its December
1996 meeting, the Council
recommended that the trawl fishery
halibut bycatch allowances, and the
halibut bycatch allowance apportioned
to the Pacific cod hook-and-line gear
fishery be seasonally apportioned as
shown in Table 8. The recommended
seasonal apportionments reflect
recommendations made to the Council
by its AP.

The Council recommended seasonal
apportionments of the halibut bycatch
allowances specified for the trawl
flatfish and rockfish fisheries to provide
additional fishing opportunities in the
BSAI early in the year and to reduce the
incentive for trawl vessel operators to
move from the BSAI to the Gulf of
Alaska after the rock sole roe fishery is
closed, typically by early March.

The recommended seasonal
apportionment of the halibut bycatch
allowance for the pollock/Atka
mackerel/’other species” fishery
category is based on the seasonal
allowances of the Bering Sea pollock
TAC recommended for the roe and non-
roe seasons. Although most of the
pollock harvested during the roe season
will be taken with pelagic trawl gear
and low halibut bycatch rates, any
unused halibut bycatch mortality
apportioned to the roe season will be
available after the roe season.

The Council recommended three
seasonal apportionments of the halibut
bycatch allowance specified for the
Pacific cod hook-and-line fishery. The
intent of this recommendation was to
provide amounts of halibut necessary to
support the harvest of the seasonal
apportionments of Pacific cod TAC
listed in Table 4, as well as limit a hook-
and-line fishery for Pacific cod during
summer months when halibut bycatch
rates are high. The third seasonal
allowance of halibut bycatch mortality
will become available September 15,
even though the third seasonal
allowance of Pacific cod specified for
this fishery is available September 1

(Table 4). This means that directed
fishing for the third seasonal allowance
of Pacific cod by vessels using hook-
and-line gear will be prohibited until
September 15. The intent of the
Council’s recommendation was to limit
fishing for Pacific cod by vessels using
hook-and-line gear during summer
months, including the first half of
September, when halibut bycatch rates
are relatively high. As authorized under
8679.21(e)(5)(iv), the Council further
recommended that any unused portion
of the first seasonal halibut bycatch
allowance specified for the Pacific cod
hook-and-line fishery be reapportioned
to the third seasonal allowance to avoid
opportunity for additional fishing for
Pacific cod until September 15. The
Council further recommended that any
overage of a halibut bycatch allowance
would be deducted from the remaining
seasonal bycatch allowances specified
for 1997 in amounts proportional to
those remaining seasonal bycatch
allowances.

TABLE 8.—FINAL SEASONAL APPOR-
TIONMENTS OF THE 1997 PACIFIC
HALIBUT BYCATCH ALLOWANCES
FOR THE BSAIlI TRAWL AND NON-
TRAWL FISHERIES

Pacific
halibut
seasonal
Trawl Fisheries Bycatch
Allowances (mt)
Yellowfin sole:
Jan. 20-Mar. 31 ........ccceeeeiiinnn, 210
Apr. 01-May 10 ... 210
May 11-Aug. 14 ...... 100
Aug. 15-Dec. 31 ......cooviiriieenn. 410
Total .o 930
Rock sole/flathead sole/“other flat-
fish™:
Jan. 20-Mar. 31 485
Apr. 01-Jun. 30 ... 130
Jul. 01-Dec. 31 180
Total .o 795
Rockfish:
Jan. 20-Mar. 31 .. 30
Apr. 01-Jun. 30 ... 45
Jul. 01-Dec. 31 25
Total .o 100

TABLE 8.—FINAL SEASONAL APPOR-
TIONMENTS OF THE 1997 PACIFIC
HALIBUT BYCATCH ALLOWANCES
FOR THE BSAI TRAWL AND NON-
TRAWL FISHERIES—Continued

Pacific
halibut
seasonal
Pacific cod:
Jan. 20-Dec. 31 ......cooeevieiieennn. 1,600
Pollock/Atka mackerel/“other spe-
cies™:
Jan. 20-Apr. 15 300
Apr. 16-Dec. 31 50
Total ..oooveveeeeeeeeeeceee e, 350
Non-Trawl Gear
Pacific cod hook-and-line: *
Jan. 01-Apr. 30 ...oevviiiieieeenne 495
May 01-Sep. 14 ... 40
Sep. 15-Dec. 31 ....ccovvvveeiins 305
Total .oooveiiieeeeeeeeee e 840
Other nontrawl:
Jan. 01-Dec. 31 .....ccooeevieeeeennn. 60

1Any unused portion of the first seasonal
halibut bycatch allowance specified for the Pa-
cific cod hook-and-line fishery will be reappor-
tioned to the third seasonal allowance. Any
overage of a seasonal halibut bycatch allow-
ance would be deducted from the remaining
seasonal bycatch allowances specified for
1997 in amounts proportional to those remain-
ing seasonal bycatch allowances.

For purposes of monitoring the
fishery halibut bycatch mortality
allowances and apportionments, the
Regional Administrator will use
observed halibut bycatch rates and
estimates of groundfish catch to project
when a fishery’s halibut bycatch
mortality allowance or seasonal
apportionment is reached. The Regional
Administrator monitors the fishery’s
halibut bycatch mortality allowances
using assumed mortality rates that are
based on the best information available,
including information contained in the
final annual SAFE report.

With one exception, the Council
recommended that the assumed halibut
mortality rates developed by staff of the
International Pacific Halibut
Commission (IPHC) for the 1997 BSAI
groundfish fisheries be adopted for
purposes of monitoring halibut bycatch
allowances established for the 1997
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groundfish fisheries. The IPHC’s
assumed halibut mortality rates
generally are based on an average of
mortality rates determined from NMFS
observer data collected during 1994 and
1995. Assumed Pacific halibut mortality
rates for BSAI fisheries during 1997 are
specified in Table 9.

For the Pacific cod hook-and-line gear
fishery, the Council recommended an
assumed rate of 11.5 percent (the rate
used in 1996) until such time in 1997
that the IPHC completes an analysis of
1996 observer data on halibut mortality
rates in this fishery. The rate
recommended by IPHC staff based on
1994 and 1995 observer data was 14
percent. The Council’s recommendation
was made in response to public
testimony that the 1996 mortality rates
improved substantially from earlier
years due to a voluntary information
program developed by the Pacific cod
hook-and-line gear fleet to reduce
halibut bycatch discard mortality rates.
The Council further recommended that
once the IPHC’s analysis of 1996 data is
complete, NMFS publish a notice in the
Federal Register to change the assumed
mortality rate for the Pacific cod hook-
and-line fishery to reflect the 1996
observed mortality rate. NMFS concurs
with the Council’s recommendation.

TABLE 9.—ASSUMED PACIFIC HALIBUT
MORTALITY RATES FOR THE BSAI
FISHERIES DURING 1997

Assumed
Fishery mortality
(percent)
Hook-and-line gear fisheries:
Rockfish .....cccvvevviieiiieecen, 15
Pacific cod .............. 11.5
Greenland turbot .... 11
Sablefish .....ooocveviiieiees 29
Trawl gear fisheries:
Midwater pollock ................... 79
Nonpelagic pollock ..... 76
Yellowfin sole ............. 79
Rock sole ........... 73
Flathead sole ... 65
Other flatfish .... 65
Rockfish ........... 72
Pacific cod .......... 68
Atka mackerel ........... 73
Arrowtooth flounder .... 66
Greenland turbot ........ 66
Sablefish .......cc....... 23
Other species ........ccccevvveennne 68
Pot gear fisheries:
Pacific cod ......ccoooiiiiiiie. 10

Closures to Directed Fishing and
Inseason Adjustment

Under §679.20(d), if the Regional
Administrator determines that the
amount of a target species or ‘““‘other
species” category apportioned to a
fishery or, with respect to pollock, to an

inshore or offshore component
allocation, is likely to be reached, the
Regional Administrator may establish a
directed fishing allowance for the
species or species group. If the Regional
Administrator established a directed
fishing allowance, and that allowance is
or will be reached before the end of the
fishing year, NMFS will prohibit
directed fishing for that species or
species group in the specified subarea or
district. Similarly, under 88 679.21(e)(7)
and 679.21(e)(8), if the Regional
Administrator determines that a fishery
category’s bycatch allowance of halibut,
Pacific herring, red king crab, or C.
bairdi Tanner crab for a specified area
has been reached, the Regional
Administrator will prohibit directed
fishing for each species in that category
in the specified area.

The Regional Administrator has
determined that the TAC amounts of
pollock in the Bogoslof District, Pacific
ocean perch in the Bering Sea subarea,
shortraker/rougheye rockfish in the
Aleutian Islands subarea, sharpchin/
northern rockfish in the Aleutian
Islands subarea, other red rockfish in
the Bering Sea subarea and other
rockfish in the Bering Sea and Aleutian
Islands subareas will be necessary as
incidental catch to support other
anticipated groundfish fisheries.
Therefore, NMFS is prohibiting directed
fishing for these target species in the
specified area identified in Table 10 to
prevent exceeding the groundfish TACs
specified in Table 1 of this document.

A Zone 1 red king crab bycatch
allowance of zero crab is specified for
the rockfish trawl fishery, which is
defined at §679.21(e)(3)(iv)(D).
Similarly, the BSAI halibut bycatch
allowance specified for the Greenland
turbot/arrowtooth flounder/sablefish
trawl fishery category, defined at
§679.21(e)(3)(iv)(C), is 0 mt. The BSAI
herring bycatch allowance specified for
the rock sole/flathead sole/other flatfish
trawl fishery category, defined at
§679.21(e)(3)(iv)(B)(2), also is 0 mt. The
Regional Administrator has determined,
in accordance with 88679.21(e)(7)(ii),
679.21(e)(7)(iv), and §679.21(e)(7)(v)
that the red king crab bycatch allowance
specified for the trawl rockfish fishery
in Zone 1, the halibut bycatch
allowance specified for the Greenland
turbot/arrowtooth flounder/sablefish
trawl fishery category, and the Pacific
herring bycatch allowance specified for
the rock sole/flathead sole/other flatfish
trawl fishery category have been caught.
Therefore, NMFS is prohibiting directed
fishing for rockfish in Zone 1 by vessels
using trawl gear; for Greenland turbot,
arrowtooth flounder, and sablefish in
the BSAI by vessels using trawl gear;

and for rock sole, flathead sole, and
other flatfish in the Herring Savings
Area defined at §679.2 (See Table 10.).

NMPFS issues an inseason adjustment
closing the RKCSS to directed fishing
for groundfish by vessels using
nonpelagic trawl gear. This action is
necessary to prevent exceeding the 1997
red king crab bycatch allowance
specified for the RKCSS. The groundfish
fishery by vessels using trawl gear in the
BSAI began January 20, 1997. Vessels
fishing for groundfish with nonpelagic
trawl gear in Zone 1 south of 56 degrees
North latitude, the southern boundary of
the red king crab savings area,
experienced high bycatch rates of red
king crab, taking an estimated 27,000
animals in three days. Historical data
show that bycatch rates of red king crab
by vessels fishing for groundfish with
nonpelagic trawl gear increase with
increasing latitude in the red king crab
savings area. If groundfish were
available to vessels using nonpelagic
trawl gear in the RKCSS for a minimum
time period, NMFS anticipates that
effort by those vessels would be
substantial, resulting in the allowance of
26,250 red king crab being exceeded.
This allowance is not expected to
sustain the fishery although it is the
maximum amount allowed under
§679.21(e)(3)(ii)(B)(2).

In accordance with
§679.25(a)(2)(i)(B), NMFS has
determined that the red king crab for the
red king crab bycatch allowance
specified for the RKCSS will not
adequately provide for nonpelagic trawl
gear fishing operations in the subarea.
Therefore, in accordance with
§679.25(a)(1)(i) and (a)(2)(i), the
Regional Administrator has determined
that closing the RKCSS to directed
fishing for groundfish by vessels using
nonpelagic trawl gear is necessary to
prevent exceeding the red king crab
bycatch allowance specified for the
subarea and is the least restrictive
measure to achieve that purpose.
Without this prohibition of fishing, red
king crab bycatch in excess of the
allowance specified for the RKCSS
would occur.

Under authority of the Interim 1997
Specifications (61 FR 60044, November
26, 1996), NMFS closed directed fishing
for atka mackerel in the Eastern
Aleutian District and the Bering Sea
Subarea of the BSAI effective 1200 hrs,
A.lL.t., February 4, 1997, through 2400
hrs, A.L.t., December 31, 1997 (62 FR
5781, February 7, 1997). The amount of
TAC remaining under the final
specifications of groundfish following
closure under the interim specifications
will be used as incidental catch in
directed fishing for other species in the
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Eastern Aleutian District and Bering Sea
Subarea. In accordance with
8679.20(d)(1)(iii), the closure to
directed fishing for atka mackerel in the
Eastern Aleutian District and the Bering
Sea Subarea of the BSAI will remain in
effect through 2400 hrs, A.l.t., December
31, 1997.

The closures listed in Table 10
supersede the closures announced in
the 1997 interim specifications (61 FR
60044, November 26, 1996 and
corrected at 62 FR 2445, January 16,
1997). In accordance with
§679.20(d)(2)(iii), 8679.21(e)(7), and
§679.25(a)(1)(i) and (a)(2)(i), the
closures listed in Table 10 will remain

in effect through 2400 hrs, A.l.t.,
December 31, 1997. While these closure
are in effect, the maximum retainable
bycatch amounts at § 679.20(e) apply at
any time during a fishing trip.
Additional closures and restrictions
may be found in existing regulations at
50 CFR part 679.

TABLE 10.—CLOSURES TO DIRECTED FISHING UNDER 1997 TACs1?

Fishery (All Gear):
Pollock in Bogoslof District
Pacific ocean perch
Other red rockfish 3
Shortraker/rougheye rockfish
Sharpchin/northern rockfish
Other rockfish 4
Atka mackerel

Fishery (Trawl only):
Rockfish
Greenland turbot, arrowtooth, sablefish
Rock sole, flathead sole and other flatfish .
Groundfish (nonpelagic trawl gear)

Statistical Area 518.
Bering Sea subarea.
Bering Sea subarea.

BSAI

Zone 1.

BSAI.

Herring Savings Area.
RKCSS.

Closed Area?

Aleutian Islands subarea.
Aleutian Islands subarea.

Eastern Aleutian District and Bering Sea Subarea.

1These closures to directed fishing are in addition to closures and prohibitions found in regulations at 50 CFR part 679.

2Refer to §679.2 for definitions of areas, subareas, Bycatch Limitation Zone 1, and the Herring Savings Area, and to Figure 1 to Part 679 for a
description of BSAI Statistical Areas. The red king crab savings subarea (RKCSS) is defined at §679.21(e)(3)(ii)(B).

3“Other red rockfish” includes shortraker, rougheye, sharpchin, and northern.

4In the BSAI, “Other rockfish” includes Sebastes and Sebastolobus species except for Pacific ocean perch and the “other red rockfish” spe-

cies.

Response to Comments

Comment 1. The draft environmental
assessment prepared for the 1997
specifications provides an inadequate
basis for a Finding of No Significant
Impact. The environmental impact
statement (EIS) prepared for the BSAI
groundfish fishery was drafted 15 years
ago. Since that time, the conduct of the
fisheries has changed, new information
regarding the affected groundfish
species exists, and substantial and
unanalyzed questions exist regarding
the impact of the groundfish fisheries on
the BSAI ecosystem. NMFS should
prepare a supplement to the EIS which
fully evaluates the potential impacts of
the groundfish TACs on the BSAI
ecosystem.

Response. NMFS acknowledges that
the final EIS prepared for the BSAI
groundfish fishery is 15 years old.
Nonetheless, NMFS believes the final
EA prepared for the 1997 BSAI
groundfish specifications, as well as the
documents incorporated by reference
into the EA, adequately support a
Finding of No Significant Impact
(FONSI). The FONSI is based on the
best available information contained in
the SAFE report on the biological
condition of groundfish stocks, the
socioeconomic condition of the fishing
industry, and consultation with the
Council at its December 1996 meeting.
For each species category, the Council
recommended harvest amounts such

that catches at or below these amounts
would not result in overfishing as
defined by the FMP. The Council’s
recommended final TACs for many
groundfish species differ from the
proposed TACs due to new information
on status of stocks and/or changes in
exploitation strategy. Each of the
Council’s recommended TACs for 1997
is equal to or less than the ABC for each
species category. Therefore, NMFS finds
that the recommended TACs are
consistent with the biological condition
of the groundfish stocks.

Comment 2. The draft EA does not
adequately assess the impact of
proposed 1997 fishing levels on the age
class distribution of declining stocks of
pollock in the eastern Bering Sea, on
endangered Steller sea lions, or on the
unlisted species also suffering
population declines. The draft EA also
neglects to address dramatic increases
in catches of pollock and Atka mackerel
in areas designated as critical foraging
habitat for Steller sea lions, the
increasing effort directed on spawning
pollock in the winter months, and the
geographic and temporal concentration
of fishing in the areas of the BSAI where
the greatest declines of sea lion, other
marine mammals, and seabirds have
occurred.

Response. The issues of concern
identified in Comment 2 are addressed
within the scope of the final EA, as well
as in the documents incorporated by

reference into the final EA. Efforts to
identify relationships between the
Alaska groundfish fisheries and Steller
sea lions are ongoing, but any potential
linkages remain unclear. Overlaps
between Steller sea lion prey and
harvested species have been identified,
particularly with reference to pollock
and Atka mackerel stocks. However, no
data currently are available to suggest
that the recommended ABCs for these or
any other species will adversely impact
the recovery of Steller sea lions or other
listed species. Participants in the
Alaskan groundfish fisheries are not
expected to significantly alter their
fishing practices, either spatially or
temporally, as a result of the 1997
groundfish specifications nor operate in
any manner that would predictably pose
obvious impacts to Steller Sea lions.
New information on the declining
abundance of juvenile pollock in the
eastern Bering Sea is not expected to
influence the fishery during 1997,
because fishing effort will continue to
concentrate on older age classes that are
spatially separate from juvenile
aggregations. Available information on
the relationship between pollock
spawner and recruit biomass suggests
that the remaining unharvested mature
portion of the stock is above the level
that would cause further reductions in
pollock recruitment.
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Classification

This action is authorized under 50
CFR part 679 and is exempt from review
under E.O. 12866.

This action adopts final 1997 harvest
specifications for the BSAI, implements
associated management measures,
releases reserves to certain species
ITACs, and closes specified fisheries.
Generally, this action does not
significantly revise management
measures in a manner that would
require time to plan or prepare for those
revisions. In some cases, such as
closures, action must be taken
immediately to conserve fishery
resources. In other cases, such as the
apportionment of the nonspecified
reserve to specified ITAC amounts,
action must be taken immediately to
convey a benefit to the industry in terms
of providing the opportunity to plan for
the full harvest of specified TAC
amounts. Without the specified
closures, prohibited species bycatch
allowances will be exceeded,
established TAC amounts will be
overharvested, and retention of some
groundfish species will become
prohibited, which would disadvantage
fishermen who could no longer retain
bycatch amounts of these species. In
some cases, the interim specifications in
effect would be insufficient to allow
directed fisheries to operate during a 30-
day delayed effectiveness period, which
would result in unnecessary closures
and disruption within the fishing
industry; in many of these cases, the
final specifications will allow the
fisheries to continue without
interruption. The immediate
effectiveness of this action is required to
provide consistent management and
conservation of fishery resources and to
convey a benefit to fishermen by
providing an opportunity to harvest

available TAC amounts. Accordingly,
the Assistant Administrator for
Fisheries, NOAA (AA), finds good cause
exists to waive the 30-day delayed
effectiveness period under 5 U.S.C.
553(d)(3) with respect to such
provisions. Comments on the
apportionment of reserves will be
received until February 27, 1997 (see
ADDRESSES).

The AA under authority of 5 U.S.C.
553(b)(B) finds good cause that
providing prior notice and an
opportunity for public comment
regarding the inseason adjustment
closing the red king crab savings
subarea of the BSAI is impracticable and
contrary to the public interest.
Similarly, under authority of 5 U.S.C.
553(d)(3), the AA finds good cause to
waive the 30-day delay in effective date
and immediate effectiveness is
necessary to prevent exceeding the red
king crab bycatch allowance specified
for the RKCSS. Under §679.25(c)(2),
interested persons are invited to submit
written comments on this action to the
above address until February 27, 1997.

Pursuant to section 7 of the
Endangered Species Act, NMFS and the
U.S. Fish and Wildlife Service have
determined that the groundfish fisheries
operating under the 1997 BSAI TAC
specifications are unlikely to jeopardize
the continued existence or recovery of
species listed as endangered or
threatened or to adversely modify
critical habitat of these species.

NMFS prepared an EA on the 1997
TAC specifications. The AA concluded
that no significant impact on the
environment will result from their
implementation. A copy of the EA is
available (see ADDRESSES).

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to

the Chief Counsel for Advocacy of the
Small Business Administration that this
final specification will not have a
significant economic impact on a
substantial number of small entities.
The number of fixed gear and trawl
catcher vessels expected to be operating
as small entities in the Bering Sea and
Aleutian Islands groundfish fishery is
356, excluding catcher/processor
vessels. All these small entities will be
affected by the harvest limits
established in the 1997 specifications
but changes from 1996 are relatively
minor and are expected to be shared
proportionally among participants. For
this reason, the expected effects would
not likely cause a reduction in gross
revenues of more than 5 percent,
increase compliance costs by more than
10 percent, or force small entities out of
business.

The Alaska commercial fishing
industry is accustomed to shifting effort
among alternative species and
management areas in response to
changes in TAC between years and
inseason closures. Such mobility is
necessary to survive in the open access
fishery. Therefore, the annual
specification process for Alaska
groundfish for 1997 would not have
significant economic impact on a
significant number of small entities. No
comments were received regarding this
regulatory flexibility act certification.
Thus no regulatory flexibility analysis
was prepared.

Authority: 16 U.S.C. 773 et seq. and 1801
et seq.

Dated: February 12, 1997.

Nancy Foster,

Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 97-3952 Filed 2-12-97; 4:30 pm]
BILLING CODE 3510-22-P
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 96—-NM-278-AD]
RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model MD-11 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
McDonnell Douglas Model MD-11
series airplanes, that currently requires
inspections to detect damage of the
support brackets and clamps of the
transfer pipe of the tail tank, and of the
transfer pipe assembly; and replacement
of damaged parts, or installation of a
doubler, if necessary. This action would
add a requirement to install a fuel
transfer pipe of the tail tank, and to
install support brackets and clamps of
the fuel feed pipe of engine No. 2,
which constitutes terminating action for
the repetitive inspections. This action
would also require, for certain airplanes,
removal of a temporary protective
doubler installed on the fuel pipe
assembly. This action is prompted by
reports of cracking of the support
brackets in the refuel and fuel transfer
lines of the tail fuel tank and damage to
the nylon clamps and transfer pipe
assembly. The actions specified by the
proposed AD are intended to prevent
such cracking and damage, which could
result in further damage to the transfer
pipe assembly and possible fuel leakage.
DATES: Comments must be received by
March 28, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM—

278-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Technical
Publications Business Administration,
Department C1-L51 (2-60). This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Transport
Airplane Directorate, Los Angeles
Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood,
California.

FOR FURTHER INFORMATION CONTACT:
Raymond Vakili, Aerospace Engineer,
Propulsion Branch, ANM-140L, FAA,
Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712; telephone
(310) 627-5262; fax (310) 627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following

statement is made: “Comments to
Docket Number 96-NM-278-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96-NM-278-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

On May 1, 1996, the FAA issued AD
96-10-07, amendment 39-9612 (61 FR
21066, May 9, 1996), applicable to
certain McDonnell Douglas Model MD-
11 series airplanes, to require repetitive
visual inspections for cracking, bending,
or stress of the support brackets, and
any damage to the clamps of the transfer
pipe of the tail tank; and replacement of
any damaged bracket or clamp with a
serviceable part. That action also
requires repetitive visual inspections for
damage of the transfer pipe assembly of
the tail tank; and installation of a
doubler on the pipe assembly, or
replacement of the pipe assembly with
a serviceable assembly, if necessary.
That action was prompted by reports of
cracking of the support brackets in the
refuel and fuel transfer lines of the tail
fuel tank and damage to the nylon
clamps and transfer pipe assembly; such
damage is due to flexing of the brackets
and subsequent contact of the transfer
pipe assembly with adjacent structure.
The requirements of that AD are
intended to prevent such cracking and
damage, which could result in further
damage to the transfer pipe assembly
and possible fuel leakage.

In the preamble to AD 96-10-07, the
FAA indicated that the actions required
by that AD were considered “interim
action” and that further rulemaking was
being considered. The FAA now has
determined that further rulemaking
action is indeed necessary, and this
proposed AD follows from that
determination.

Actions Since Issuance of Previous Rule

Since the issuance of that AD,
McDonnell Douglas has developed a
modification procedure that involves
installing a fuel transfer pipe of the tail
tank and installing additional support
brackets and pipe clamps of the fuel
feed pipe of engine No. 2. Installation of
additional support brackets and pipe



Federal Register / Vol. 62, No. 32 / Tuesday, February 18, 1997 / Proposed Rules

7181

clamps will positively address the
unsafe condition by minimizing the
possibility of fuel pipe damage due to
flexing of the brackets and subsequent
contact of the transfer pipe assembly
with adjacent structure.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
McDonnell Douglas Service Bulletin
MD11-28-089, dated October 24, 1996,
which describes procedures for removal
of certain clamps and the temporary
protective doubler on the fuel pipe
assembly, if those parts have been
installed previously. The service
bulletin also describes procedures for
installing a fuel transfer pipe of the tail
tank, and installing support brackets
and pipe clamps of the fuel feed pipe of
engine No. 2, which eliminates the need
for repetitive inspections to detect
damage of the support brackets and
clamps.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 96-10-07. It would
continue to require visual inspections to
detect cracking, bending, or stress of the
support brackets and damage to the
nylon clamps of the transfer pipe of the
tail tank. It also would continue to
require repetitive inspections to detect
damage of the support brackets and
clamps.

However, for certain airplanes, this
new proposed AD would add a
requirement to remove certain clamps
and the temporary protective doubler on
the fuel pipe assembly. It also would
require installation of a fuel transfer
pipe of the tail tank, and installation of
support brackets and pipe clamps of the
fuel feed pipe of engine No. 2, which
constitutes terminating action for the
repetitive inspections. These actions
would be required to be accomplished
in accordance with McDonnell Douglas
Service Bulletin MD11-28-089, as
described previously.

Cost Impact

There are approximately 145 Model
MD-11 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 40 airplanes of U.S.
registry would be affected by this
proposed AD.

The actions that are currently
required by AD 96-10-07 take
approximately 2 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based

on these figures, the cost impact of the
currently required actions on U.S.
operators is estimated to be $4,800, or
$120 per airplane, per inspection cycle.

The new actions that are proposed in
this AD action would take
approximately 6 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts would cost
approximately $691 per airplane. Based
on these figures, the cost impact of the
proposed requirements of this AD on
U.S. operators is estimated to be
$42,040, or $1,051 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-9612 (61 FR
21066, May 9, 1996), and by adding a
new airworthiness directive (AD), to
read as follows:

McDonnell Douglas: Docket 96—-NM-278—
AD. Supersedes AD 96-10-07,
Amendment 39-9612.

Applicability: Model MD-11 series
airplanes; as listed in McDonnell Douglas
Service Bulletin MD11-28-089, dated
October 24, 1996; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent cracking of the support brackets
in the refuel and fuel transfer lines of the tail
fuel tank and damage to the nylon clamps
and transfer pipe assembly, which, if not
corrected, could result in further damage to
the transfer pipe assembly and possible fuel
leakage, accomplish the following:

Restatement of Requirements of AD 96-10-
07

(a) For Group 1 airplanes listed in
McDonnell Douglas Alert Service Bulletin
MD11-28A083, dated March 13, 1996:
Within 90 days after May 24, 1996 (the
effective date of AD 96-10-07, amendment
39-9612), accomplish the requirements of
paragraphs (a)(1) and (a)(2) of this AD in
accordance with Paragraph 3. of the
Accomplishment Instructions of McDonnell
Douglas Alert Service Bulletin MD11-
28A083, dated March 13, 1996, or McDonnell
Douglas Service Bulletin MD11-28A083,
Revision 1, dated May 5, 1996.

(1) Perform a visual inspection for
cracking, bending, or stress of the support
brackets and damage to the nylon clamps of
the transfer pipe of the tail tank, in
accordance with the alert service bulletin. If
any damaged bracket or clamp is detected,
prior to further flight, replace it with a
serviceable part in accordance with the alert
service bulletin.

(2) Perform a visual inspection for chafing
and/or denting of the transfer pipe assembly
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of the tail tank, in accordance with the alert
service bulletin.

(i) Condition 1. If no damage to the fuel
pipe assembly is detected, accomplish the
requirements of either paragraph (a)(2)(i)(A)
or (a)(2)(i)(B) of this AD at the times specified
in that paragraph.

(A) Condition 1, Option 1. Thereafter,
repeat the visual inspections required by
paragraph (a) of this AD at intervals not to
exceed 600 flight hours; or

(B) Condition 1, Option 2. Install a
temporary doubler on the fuel pipe assembly
in accordance with the alert service bulletin
and, thereafter, repeat the visual inspections
required by paragraph (a) of this AD at
intervals not to exceed 15 months.

(ii) Condition 2. If damage is found that is
within the limits specified by the alert
service bulletin, prior to further flight, install
a temporary doubler on the fuel pipe
assembly. Thereafter, repeat the visual
inspections required by paragraph (a) of this
AD at intervals not to exceed 15 months.

(iii) Condition 3. If damage is found that is
outside the limits specified by the alert
service bulletin, prior to further flight,
replace the fuel pipe assembly with a new or
serviceable assembly; and accomplish the
requirements of either paragraph (a)(2)(iii)(A)
or (a)(2)(iii)(B) of this AD at the time
specified in that paragraph.

(A) Condition 3, Option 1. Thereafter,
repeat the visual inspections required by
paragraph (a) of this AD at intervals not to
exceed 600 flight hours; or

(B) Condition 3, Option 2. Install a
temporary doubler on the fuel pipe assembly;
and repeat the visual inspections required by
paragraph (a) of this AD, thereafter, at
intervals not to exceed 15 months.
(Replacement of the fuel pipe assembly with
a serviceable pipe assembly that has been
repaired by welding a doubler in the area of
potential damage, does not require the
installation of a temporary doubler.)

New Requirements of this AD

(b) Within 24 months after the effective
date of this AD, accomplish the requirements
of paragraphs (b)(1) and (b)(2) of this AD, as
applicable.

(1) For airplanes on which the temporary
protective doubler has been installed on the
fuel pipe assembly in accordance with
McDonnell Douglas Alert Service Bulletin
MD11-28A083, dated March 13, 1996:
Remove the clamps and the temporary
protective doubler installed on the fuel
transfer pipe, in accordance with McDonnell
Douglas Service Bulletin MD11-28-089,
dated October 24, 1996. Prior to further flight
following accomplishment of the removal,
accomplish the requirements of paragraph
(@)(2) of this AD.

(2) For all airplanes: Install the fuel transfer
pipe of the tail tank and support brackets and
clamps of the fuel feed pipe of engine No. 2,
in accordance with McDonnell Douglas
Service Bulletin MD11-28-089, dated
October 24, 1996. Accomplishment of this
installation constitutes terminating action for
the requirements of this AD.

(c)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be

used if approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles ACO.

(2) Alternative methods of compliance that
concern the use of an alternate material in
lieu of the specified temporary doubler,
which were approved previously in
accordance with AD 96—-10-07, amendment
39-9612, are not considered to be approved
as alternative methods of compliance with
this AD.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on February
10, 1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-3842 Filed 2-14-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 96-NM—-283-AD]

RIN 2120-AA64

Airworthiness Directives; McDonnell

Douglas Model MD-11 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain McDonnell Douglas Model MD-
11 series airplanes. This proposal would
require a one-time inspection to detect
riding, chafing, or damage of the wire
bundles adjacent to the disconnect
panel bracket of the observer’s station.
The proposed AD also would require
repair or replacement of damaged wires
with new or serviceable wires;
installation of anti-chafing sleeving on
the wire bundles, if necessary; and
installation of grommet along the entire
upper aft edge of the disconnect panel
bracket. This proposal is prompted by a
report indicating that the circuit
breakers tripped on a Model MD-11
series airplane due to inflight arcing
behind the avionics circuit breaker
panel as a result of chafing of the wire
bundles adjacent to the disconnect

panel bracket assembly. The actions
specified by the proposed AD are
intended to detect and correct such
chafing, which could result in a fire in
the wire bundles and smoke in the
cockpit.

DATES: Comments must be received by
March 28, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96-NM—
283-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Technical
Publications Business Administration,
Department C1-L51 (2-60). This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
Brett Portwood, Aerospace Engineer,
Systems and Equipment Branch, ANM—
130L, FAA, Transport Airplane
Directorate, Los Angeles Aircraft
Certification Office, 3960 Paramount
Boulevard, Lakewood, California 90712;
telephone (310) 627-5347; fax (310)
627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.
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Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 96—NM-283—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96-NM-283—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The FAA received a report indicating
that the circuit breakers tripped on a
Model MD-11 series airplane during
flight due to arcing behind the avionics
circuit breaker panel. Investigation
revealed that the arcing was caused by
chafing of the wire bundles adjacent to
the disconnect panel bracket assembly.
Such chafing, if not detected and
corrected, could result in a fire in the
wire bundles and smoke in the cockpit.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
McDonnell Douglas Service Bulletin
MD11-24-111, dated December 3, 1996.
The service bulletin describes
procedures for a one-time inspection to
detect riding, chafing, or damage of the
wire bundles adjacent to the disconnect
panel bracket of the observer’s station.
The service bulletin also describes
procedures for repair or replacement of
damaged wires with new or serviceable
wires; installation of anti-chafing
sleeving on the wire bundles, if
necessary; and installation of grommet
along the entire upper aft edge of the
disconnect panel bracket.
Accomplishment of the installations
will minimize potential arcing, wiring
damage, and resultant loss of aircraft
systems.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
require a one-time inspection to detect
riding, chafing, or damage of the wire
bundles adjacent to the disconnect
panel bracket of the observer’s station.
The proposed AD also would require
repair or replacement of damaged wires
with new or serviceable wires;
installation of anti-chafing sleeving on
the wire bundles, if necessary; and

installation of grommet along the entire
upper aft edge of the disconnect panel
bracket. The actions would be required
to be accomplished in accordance with
the service bulletin described
previously.

Cost Impact

There are approximately 86
McDonnell Douglas Model MD-11
series airplanes of the affected design in
the worldwide fleet. The FAA estimates
that 45 airplanes of U.S. registry would
be affected by this proposed AD, that it
would take approximately 3 work hours
per airplane to accomplish the proposed
actions, and that the average labor rate
is $60 per work hour. The cost for
required parts would be negligible.
Based on these figures, the cost impact
of the proposed AD on U.S. operators is
estimated to be $8,100, or $180 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

MCDONNELL DOUGLAS: Docket 96—NM-283—
AD.

Applicability: Model MD-11 series
airplanes, as listed in McDonnell Douglas
Service Bulletin MD11-24-111, dated
December 3, 1996; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct chafing of the wire
bundles adjacent to the disconnect panel
bracket assembly and consequent inflight
arcing behind the avionics circuit breaker,
which could result in a fire in the wire
bundles and smoke in the cockpit,
accomplish the following:

(a) Within 6 months after the effective date
of this AD: Perform a one-time inspection to
detect riding, chafing, or damage of the wire
bundles adjacent to the disconnect panel
bracket of the observer’s station, in
accordance with McDonnell Douglas Service
Bulletin MD11-24-111, dated December 3,
1996.

(1) Condition 1. If any riding or chafing is
found, and if any damage is found: Prior to
further flight, repair or replace any damaged
wires with new or serviceable wires; install
anti-chafing sleeving on the wire bundles;
and install a grommet along the entire upper
aft edge of the disconnect panel bracket; in
accordance with the service bulletin.

(2) Condition 2. If any riding or chafing is
found, but no damage is found: Prior to
further flight, install anti-chafing sleeving on
the wire bundles, and install a grommet
along the entire upper aft edge of the
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disconnect panel bracket, in accordance with
the service bulletin.

(3) Condition 3. If no riding, chafing, or
damage is found: Prior to further flight,
install a protective grommet along the entire
upper aft edge of the disconnect panel
bracket in accordance with the service
bulletin.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on February
10, 1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-3841 Filed 2—14-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 96-NM-64—-AD]
RIN 2120-AA64

Airworthiness Directives; Airbus Model
A310 and A300-600 Series Airplanes
Equipped with Pratt & Whitney
Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Airbus Model A310 and A300—
600 series airplanes. This proposal
would require flow checks of the
hydraulic pump drain system to ensure
that the system is not clogged, and
correction of any discrepancy.
Additionally, the proposed AD would
require replacement of the existing seal
of the accessory gearbox with a new,
improved seal assembly; this
replacement would terminate the
requirement for repetitive flow checks.
This proposal is prompted by reports
indicating that hydraulic fluid had
contaminated the engine oil system as a
result of failure of the seal of the

hydraulic pump shaft. The actions
specified by the proposed AD are
intended to prevent clogging of the
hydraulic pump drain system, which
could cause failure of the seal of the
hydraulic pump shaft and subsequent
contamination of the engine accessory
gearbox oil; this condition could result
in an in-flight engine shutdown.
DATES: Comments must be received by
March 28, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM—
64—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2797; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments

submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 96—-NM—-64—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96-NM-64—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Direction Générale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
recently notified the FAA that an unsafe
condition may exist on certain Airbus
Model A310 and A300-600 series
airplanes. The DGAC advises that it has
received reports of engine oil
contamination on both of these models
of airplanes. Investigation revealed that
the contamination was due to failure of
the seal of the green hydraulic pump
shaft as a result of clogging of the
hydraulic pump drain system. The seal
is insufficient to handle the increase in
the backflow pressure when the
hydraulic pump drain system is
clogged. Failure of the seal of the green
hydraulic pump shaft, if not corrected,
could permit contamination of the
engine accessory gearbox oil, and result
in an in-flight engine shutdown.

Explanation of Relevant Service
Information

Airbus has issued the following
service bulletins which describe
procedures for performing repetitive
flow checks of the hydraulic pump
drain system to ensure that the system
is not clogged, and correction of any
discrepancy.

1. For Model A310 series airplanes:
Airbus Service Bulletin A310-72-2022,
dated February 16, 1993 (for airplanes
on which Pratt & Whitney JT9D-7R4D1
and 7R4E1 engines are installed); and
Airbus Service Bulletin A310-72—-2023,
Revision 1, dated December 22, 1993
(for airplanes on which Pratt & Whitney
PW4152 and PW 4156A engines are
installed).

2. For Model A300-600 series
airplanes: Airbus Service Bulletin
A300-72-6018, Revision 1, dated
December 22, 1993 (for airplanes on
which Pratt & Whitney JTO9D-7R4H1
engines are installed); and Airbus
Service Bulletin A300-72-6019,
Revision 1, dated December 22, 1993
(for airplanes on which Pratt & Whitney
PW4158 engines are installed).
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Additionally, Airbus has issued the
following service bulletins which
describe procedures to replace the
existing carbon seal of the accessory
gearbox with a new, improved seal
assembly that is capable of withstanding
a higher backflow pressure. This new
seal assembly will prevent hydraulic
fluid leakage into the gearbox, and will
eliminate the need to perform repetitive
flow checks.

1. For Model A300-600 series
airplanes: Airbus Service Bulletin
A300-72-6014, dated March 15, 1993
(for airplanes on which Pratt & Whitney
PW JT9D-7R4H1 engines are installed);
and Airbus Service Bulletin A300-72—
6015, Revision 2, dated December 22,
1993 (for airplanes on which Pratt &
Whitney PW4158 engines are installed).

2. For Model A310 series airplanes:
Airbus Service Bulletin A310-72-2018,
Revision 2, dated December 22, 1993
(for airplanes on which Pratt & Whitney
PW JT9D-7R4D1 and -7R4E1 engines
are installed); and Airbus Service
Bulletin A310-72-2019, Revision 2,
dated December 22, 1993 (for airplanes
on which Pratt & Whitney PW4152 and
PW 4156A engines are installed).

The DGAC classified these service
bulletins and previous editions of these
service bulletins as mandatory and
issued French airworthiness directive
92-231-136(B)R2, dated October 13,
1993, in order to assure the continued
airworthiness of these airplanes in
France.

FAA'’s Conclusions

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of §21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of these
type designs that are certificated for
operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
repetitive flow checks of the hydraulic
pump drain system to ensure that the
system is not clogged, and correction of
any discrepancy. Additionally, the
proposed AD would require

replacement of the existing seal of the
accessory gearbox with a new, improved
seal assembly. This replacement, when
accomplished, would provide
terminating action for the repetitive
flow checks. The actions would be
required to be accomplished in
accordance with the service bulletins
described previously.

Cost Impact

The FAA estimates that 3 Airbus
Model A300-600 and A310 series
airplanes of U.S. registry would be
affected by this proposed AD. It would
take approximately 3 work hours per
airplane to accomplish the proposed
one-time inspection, at an average labor
rate of $60 per work hour. It would take
approximately 10 work hours per
airplane to accomplish the proposed
terminating modification, at an average
labor rate of $60 per work hour.
Required parts would cost
approximately $1,500 per airplane.
Based on these figures, the cost impact
of the proposed AD on U.S. operators is
estimated to be $6,840, or $2,280 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus: Docket 96—-NM—64-AD.
Applicability: Model A300B4-620, —622,
—-622R, and A300C4-620; and Model A310-

221, -222,-322, -324, and —325 series
airplanes; equipped with Pratt & Whitney
turbofan engines; on which Airbus
Modification 10399 or 10400 has not been
accomplished,; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent clogging of the hydraulic pump
drain system, which could cause failure of
the seal of the hydraulic pump shaft and
subsequent contamination of the engine
accessory gearbox oil, and could result in an
in-flight engine shutdown, accomplish the
following:

(a) Within 30 days after the effective date
of this AD, perform a flow check of the
hydraulic pump drain system to ensure that
it is not clogged and, prior to further flight,
correct any discrepancies, in accordance with
either paragraph (a)(1) or (a)(2) of this AD, as
applicable. Repeat the flow check, thereafter,
at intervals not to exceed 500 flight hours
until the modification required by paragraph
(b) of this AD is accomplished.

(1) For Model A310 series airplanes:
Perform the flow checks and correct
discrepancies in accordance with Airbus
Service Bulletin A310-72-2022, dated
February 16, 1993 (for airplanes on which
Pratt & Whitney JTOD-7R4D1 and —7R4E1
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engines are installed); or Airbus Service
Bulletin A310-72—-2023, Revision 1, dated
December 22, 1993 (for airplanes on which
Pratt & Whitney PW4152 and PW4156A
engines are installed); as applicable.

Note 2: Flow checks accomplished prior to
the effective date of this AD in accordance
with the original issuance of Airbus Service
Bulletin A310-72—-2023 are considered
acceptable for compliance with the
applicable action specified in this AD.

(2) For Model A300-600 series airplanes:
Perform the flow checks and correct
discrepancies in accordance with Airbus
Service Bulletin A300-72-6018, Revision 1,
dated December 22, 1993 (for airplanes on
which Pratt & Whitney JT9D-7R4H1 engines
are installed); or Airbus Service Bulletin
A300-72-6019, Revision 1, dated December
22, 1993 (for airplanes on which Pratt &
Whitney PW4158 engines are installed); as
applicable.

Note 3: Flow checks accomplished prior to
the effective date of this AD in accordance
with the original issuance of Airbus Service
Bulletin A300-72—-6018 or Airbus Service
Bulletin A300-72-6019 are considered
acceptable for compliance with the
applicable action specified in this AD.

(b) Within 12 months after the effective
date of this AD, replace (on both engines) the
existing seal of the green hydraulic system
gearbox with a new, improved seal assembly
in accordance with either paragraph (b)(1) or
(b)(2) of this AD, as applicable.
Accomplishment of this replacement
terminates the repetitive flow check
requirements for this AD.

(1) For Model A310 series airplanes:
Accomplish the replacement in accordance
with Airbus Service Bulletin A310-72-2018,
Revision 2, dated December 22, 1993 (for
airplanes on which Pratt & Whitney PW
JTO9D-7R4D1 and —7R4E1 engines are
installed); or Airbus Service Bulletin A310-
72-2019, Revision 2, dated December 22,
1993 (for airplanes on which Pratt & Whitney
PW4152 and PW4156A engines are
installed); as applicable.

Note 4: Replacement of the existing seal on
the green hydraulic system gearbox with a
new, improved seal assembly accomplished
prior to the effective date of this AD, in
accordance with the original issuance or
Revision 1 of Airbus Service Bulletin A310—
72-2019, or with the original issuance or
Revision 1 of Airbus Service A310-72-2018,
is considered acceptable for compliance with
the applicable action specified in this AD.

(2) Model A300-600 series airplanes:
Accomplish the replacement in accordance
with Airbus Service Bulletin A300-72-6014,
dated March 15, 1993 (for airplanes on which
Pratt & Whitney PW JT9D-7R4H1 engines are
installed); or Airbus Service Bulletin A300-
72-6015, dated March 15, 1993 (for airplanes
on which Pratt & Whitney PW4158 engines
are installed); as applicable.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an

appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 5: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on February
10, 1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-3840 Filed 2-14-97; 8:45 am]
BILLING CODE 4910-13-U

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 230

[Release No. 33-7388; File Number S7-6—
97]

RIN 3235-AH14

Definition of ““Prepared by or on Behalf
of the Issuer” for Purposes of
Determining if an Offering Document is
Subject to State Regulation.

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule.

SUMMARY: The National Securities
Markets Improvements Act of 1996
mandates that the Securities and
Exchange Commission (““Commission’)
adopt a definition of the phrase
“prepared by or on behalf of the issuer”
found in newly revised Section 18 of the
Securities Act of 1933. Today, the
Commission proposes such a definition.

DATES: Comments should be received on
or before March 20, 1997.

ADDRESSES: Comments should be
submitted in triplicate to Jonathan G.
Katz, Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549. Comments also
may be submitted electronically at the
following E-mail address: rule-
comments@sec.gov. All comment letters
should refer to File No. S7-6-96; this
file number should be included in the
subject line if E-mail is used. Comment
letters will be available for inspection
and copying in the Commission’s Public
Reference Room, 450 Fifth Street, NW.,
Washington, DC 20549. Electronically
submitted comment letters will be

posted on the Commission’s Internet
Web Site (http://www.sec.gov).

FOR FURTHER INFORMATION CONTACT:
James R. Budge, Division of Corporation
Finance, at (202) 942—-2950, Securities
and Exchange Commission, 450 Fifth
Street, NW., Washington, DC 20549.

SUPPLEMENTARY INFORMATION: The
Commission proposes adding Rule 1461
under the Securities Act of 1933
(““Securities Act” or “‘the Act”).2 The
Rule would define the term “prepared
by or on behalf of the issuer,” as that
term is used in newly revised Section 18
of the Act.3

I. Background and Proposed Definition

On October 11, 1996, President
Clinton signed into law the National
Securities Markets Improvement Act of
1996.4 One significant goal of this
legislation, embodied in revised Section
18 of the Act, is to reduce duplicative
and unnecessary regulatory
requirements resulting from the dual
system of federal and state securities
regulation. The statute reallocates
regulatory responsibility relating to
securities offerings between the federal
and state governments based on the
nature of the security or offering.
Among other things, it preempts state
laws requiring or with respect to
registration or qualification of “‘covered
securities” as defined in the Act.5 It also
prohibits states from directly or
indirectly prohibiting, limiting or
imposing any conditions on the use of
any offering document for a covered
security if the offering document is
“prepared by or on behalf of the
issuer.” 6

The statute requires the Commission
to define by rule the phrase “prepared
by or on behalf of the issuer,” as used
in connection with the prohibition on
state regulation of offering documents
for covered securities.” The Commission
today proposes a definition of this term.

1The proposed rule would be codified at 17 CFR
230.146.

215 U.S.C. 77a et seq.

315 U.S.C. 77r.

4Public Law 104-290, 110 Stat. 3416 (1996).

5The term *‘covered security” is defined in new
section 18(b) [15 U.S.C. 77r(b)].

6The term “offering document” is defined in new
section 18(d)(1) [15 U.S.C. 77r(d)(1)], as follows:

(1) Offering Document.—The term “‘offering
document”—

(A) has the meaning given the term “prospectus”
in section 2(10), but without regard to the
provisions of subparagraphs (A) and (B) of that
section; and

(B) includes a communication that is not deemed
to offer a security pursuant to a rule of the
Commission.

7New Section 18(d)(2) requires the Commission
to adopt this definition not later than six months
after the section’s enactment.
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The Commission believes that the
phrase is intended to cover offering
documents prepared with the issuer’s
knowledge and consent. Thus, the
proposed definition would cover
offering documents authorized by the
issuer and prepared by specified
persons. Conversely, documents that are
prepared and circulated without issuer
authorization would not be covered.

Specifically, as proposed, if the issuer
authorizes the offering document’s
production and the document is
prepared by a director, officer, general
partner, employee, affiliate,
underwriter, attorney, accountant or
agent of the issuer, it would be
“prepared by or on behalf of the
issuer.” 8 The proposed definition also
would include authorized documents
prepared by representatives or agents of
these persons.®

Comment is requested as to whether
the definition should be broadened or
narrowed by adding persons to or
eliminating persons from the list;
specific justification for additions or
deletions should be provided. Should
the list include specific examples of
persons, such as employees or attorneys
as proposed, or is it sufficient to state
simply that the person be an agent or
representative of the issuer? The second
approach would eliminate the need for
paragraph (a) of the proposed definition.
As proposed, the definition does not
include offering documents prepared by
persons who do not have some formal
connection to the issuer. Should the
definition be expanded to include
offering documents approved by the
issuer but prepared by a person who
does not have a managerial,
employment or other agency
relationship with the issuer? The
proposed definition also would
encompass only those offering
documents prepared with the
authorization of the issuer. Should such
authorization be implied if the
document is prepared by certain
individuals, such as underwriters? If
implied authorization is believed
appropriate for some persons,
commenters are asked to identify the
specific parties and explain why it
would be appropriate to imply consent
in those cases.

8]n the case of a registered investment company,
an agent of the issuer would generally include the
company’s investment adviser or any other agent
that performs administrative functions on behalf of
the company.

9 As provided by statute, the proposed definition
would be applicable only to Section 18 of the
Securities Act.

I1. Submission of Comments

Interested persons should submit
comment letters in triplicate to Jonathan
G. Katz, Secretary, U.S. Securities and
Exchange Commission, 450 Fifth Street,
NW., Washington, DC, 20549.
Comments also may be submitted
electronically at the following E-mail
address: rule-comments@sec.gov. All
comment letters should refer to File
Number S7-6-96. This file number
should be included on the subject line
if E-mail is used. Comments received
will be available for inspection and
copying in the Commission’s public
reference room, 450 Fifth Street, NW.,
Washington, DC 20549. Electronically
submitted comment letters will be
posted on the Commission’s Internet
web site (http://www.sec.gov).

111. Cost-Benefit Analysis

Commenters should address the costs
and benefits of the proposed definition
of “prepared by or on behalf of the
issuer,” and to provide any available
support for such views, in order to aid
the Commission in its own evaluation of
its costs and benefits. The Commission
believes that issuers will not experience
changes to their compliance costs as a
result of this rulemaking. For purposes
of 5 U.S.C. 804(2), the Commission also
requests information regarding the
potential impact of the proposed rule on
the economy on an annual basis.
Commenters should provide data
supporting their views.

IV. Summary of Initial Regulatory
Flexibility Analysis

An initial regulatory flexibility
analysis has been prepared in
accordance with 5 U.S.C. 603
concerning the proposed definition. The
analysis notes that the proposal relates
to a Congressional mandate to define the
term “prepared by or on behalf of the
issuer” for purposes of Section 18 of the
Act and describes the reasons for and
purposes of the proposed definition.

As discussed more fully in the
analysis, the proposals may affect
persons that are small entities, as
defined by the Commission’s rules. It is
not expected that significant changes to
reporting, recordkeeping and
compliance burdens would result from
the proposal, inasmuch as the
substantive effects of the changes to
Section 18 are controlled primarily by
the terms of the legislation, and not by
the terms of this proposed definition.
The purpose of the definition is to give
guidance with regard to the meaning of
a statutory term.

There are no current federal rules that
duplicate, overlap or conflict with the
proposed definition.

Several possible significant
alternatives to the proposal were
considered, including, among others,
establishing different requirements for
small entities or exempting them from
all or part of the proposed definition. As
discussed more fully in the analysis,
this rulemaking does not lend itself to
separate treatment for small businesses.
The definition is purposefully crafted in
broad terms to encompass small entities
together with other issuers. No public
interest would be served by a definition
that would exclude small entities from
enjoying the benefits of state
preemption.

Written comments are encouraged
with respect to any aspect of the
analysis. Such comments will be
considered in the preparation of the
Final Regulatory Flexibility Analysis if
the proposed amendments are adopted.
A copy of the analysis may be obtained
by contacting James R. Budge, Division
of Corporation Finance, Mail Stop 7-8,
450 Fifth Street, NW., Washington, DC
20549.

V. Statutory Basis

Rule 146 is being proposed pursuant
to Sections 18 and 19 of the Securities
Act.

List of Subjects in M CFR Part 230

Reporting and recordkeeping
requirements, Securities.

Text of the Proposal

In accordance with the foregoing,
Title 17, chapter Il of the Code of
Federal Regulations is proposed to be
amended as follows:

PART 230—GENERAL RULES AND
REGULATIONS, SECURITIES ACT OF
1933

1. The authority citation for part 230
is revised to read in part as follows:

Authority: 15 U.S.C. 77b, 77f, 779, 77h, 77],
77r, 77s, 77sss, 78c, 78d, 78I, 78m, 78n, 780,
78w, 78l1(d), 79t, 80a-8, 80a-29, 80a-30, and
80a-37, unless otherwise noted.

* * * * *

2. By adding §230.146, to read as

follows:

§230.146 Definition of “‘prepared by or on
behalf of the issuer” for purposes of
Section 18 of the Act.

Prepared by or on behalf of the issuer.
An offering document (as defined in
Section 18(d)(1) of the Act [15 U.S.C.
77r(d)(1)]) shall be deemed “prepared
by or on behalf of the issuer” for
purposes of Section 18 of the Act, if the
issuer authorizes its production and if it
has been prepared by:

(a) A director, officer, general partner,
employee, affiliate, underwriter,
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attorney, accountant or agent of the
issuer; or

(b) An agent or representative of any
person specified in paragraph (a) of this
section.

Dated: February 11, 1997.

By the Commission.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 97-3845 Filed 2-14-97; 8:45 am]
BILLING CODE 8010-01-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 20
[REG—209830-96]
RIN 1545-AU27

Estate and Gift Tax Marital Deduction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary
regulations and notice of public hearing.

SUMMARY: In the Rules and Regulations
section of this issue of the Federal
Register, the IRS is issuing temporary
regulations relating to the estate tax
marital deduction to conform the Estate
Tax Regulations to recent court
decisions. The text of those temporary
regulations also serves as the text of
these proposed regulations. This
document also provides notice of a
public hearing on these proposed
regulations.

DATES: Comments must be received by
May 19, 1997. Outlines of topics to be
discussed at the public hearing
scheduled for June 3, 1997, at 10 a.m.
must be received by May 13, 1997.

ADDRESSES: Send submissions to:
CC:DOM:CORP:R (REG-209830-96),
room 5228, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may also be hand delivered between the
hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R (REG-209830-96),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC. Alternatively,
taxpayers may submit comments
electronically via the internet by
selecting the “Tax Regs” option on the
IRS Home Page, or by submitting
comments directly to the IRS internet
site at http://www.irs.ustreas.gov/prod/
tax____ regs/comments.html. The public
hearing will be held in the
Commissioner’s Conference Room, room
3313, Internal Revenue Building, 1111

Constitution Avenue NW., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Susan B.
Hurwitz, (202) 622—-3090; concerning
submissions and the hearing,
Evangelista Lee, (202) 622-7190 (not
toll-free numbers).

SUPPLEMENTARY INFORMATION:
Background

Temporary regulations in the Rules
and Regulations section of this issue of
the Federal Register amend the Estate
Tax Regulations (26 CFR part 20)
relating to sections 2044 and 2056. The
temporary regulations conform the
estate tax marital deduction regulations
to recent court decisions in Estate of
Clayton v. Commissioner, 976 F.2d 1486
(5th Cir. 1992), rev’g 97 T.C. 327 (1991);
Estate of Robertson v. Commissioner, 15
F.3d 779 (8th Cir. 1994), rev’g 98 T.C.
678 (1992); Estate of Spencer v.
Commissioner, 43 F.3d 226 (6th Cir.
1995), rev’g T.C. Memo. 1992-579; and
Estate of Clack v. Commissioner, 106
T.C. 131 (1996).

The text of those temporary
regulations also serves as the text of
these proposed regulations. The
preamble to the temporary regulations
explains the temporary regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in EO 12866. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations and, because these
regulations do not impose on small
entities a collection of information
requirement, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply.
Therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
comments that are submitted timely (in
the manner described in ADDRESSES) to
the IRS. All comments will be available
for public inspection and copying.

A public hearing has been scheduled
for June 3, 1997, at 10 a.m. in the
Commissioner’s Conference Room, room

3313, Internal Revenue Building, 1111
Constitution Avenue NW., Washington,
DC. Because of access restrictions,
visitors will not be admitted beyond the
building lobby more than 15 minutes
before the hearing starts.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons that wish
to present oral comments at the hearing
must submit comments by May 19, 1997
and submit an outline of the topics to
be discussed and the time to be devoted
to each topic by May 13, 1997.

A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed.

Copies of the agenda will be available
free of charge at the hearing.

Drafting Information

The principal author of the proposed
regulations is Susan B. Hurwitz, Office
of Assistant Chief Counsel
(Passthroughs and Special Industries).
However, other personnel from the IRS
and the Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 20

Estate taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 20 is
proposed to be amended as follows:

PART 20—ESTATE TAX; ESTATES OF
DECEDENTS DYING AFTER AUGUST
16, 1954

Paragraph 1. The authority citation
for part 20 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. In §20.2044-1, paragraph (e)
Example 8 is added to read as follows:

§20.2044-1 Certain property for which
marital deduction was previously allowed.

[The text of paragraph (e) Example 8
as proposed is the same as the text of
§20.2044-1T(e) Example 8 published
elsewhere in this issue of the Federal
Register].

Par. 3. Section 20.2056(b)-7 is
amended to read as follows:

§20.2056(b)-7 Election with respect to life
estate for surviving spouse.

[The text of paragraphs (d)(3), and (h)
Example 6 is the same as the text of
§20.2056(b)-7T(d)(3) (ii), and (h)
Example 6 published elsewhere in this
issue of the Federal Register].
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Par. 4. Section 20.2056(b)-10 is
revised to read as follows:

§20.2056(b)-10 Effective dates.

Except as specifically provided in
§820.2056(b)-5(c)(3)(ii) and (iii),
20.2056(b)-7T(d)(3), 20.2056(b)-7(e)(5),
and 20.2056(b)-8(b), the provisions of
§820.2056(b)-5(c), 20.2056(b)-7,
20.2056(b)-8, and 20.2056(b)-9 are
effective with respect to estates of
decedents dying after March 1, 1994.
With respect to decedents dying on or
before March 1, 1994, the executor of
the decedent’s estate may rely on any
reasonable interpretation of the
statutory provisions. For these purposes,
the provisions of §8§20.2056(b)-5(c),
20.2056(b)-7, 20.2056(b)-8, and
20.2056(b)-9 (as well as project LR—
211-76 (1984-1 C.B. 598), see
§601.601(d)(2)(ii)(b) of this chapter), are
considered a reasonable interpretation
of the statutory provisions.

Margaret Milner Richardson,
Commissioner of Internal Revenue.

[FR Doc. 97-3399 Filed 2—-14-97; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Parts 206 and 208
RIN 1010-AC09

Establishing Oil Value for Royalty due
on Federal Leases, and on Sale of
Federal Royalty Oil

AGENCY: Minerals Management Service,
Interior.

ACTION: Proposed rule; notice of
extension of public comment period.

SUMMARY: The Minerals Management
Service (MMS) hereby gives notice that
it is extending the public comment
period on a Notice of proposed rule,
which was published in the Federal
Register on January 24, 1997, (62 FR
3742). The proposed rule would amend
the regulations governing the valuation
for royalty purposes of oil produced
from Federal leases. In response to
requests for additional time, MMS will
extend the comment period from March
25, 1997, to April 28, 1997.
DATE: Comments must be submitted on
or before April 28, 1997.
ADDRESSES: Written comments,
suggestions, or objections regarding this
proposed amendment should be sent to
the following addresses.

For comments sent via the U.S. Postal
Service use: Minerals Management
Service, Royalty Management Program,

Rules and Publications Staff, P.O. Box
25165, MS 3101, Denver, Colorado
80225-0165.

For comments via courier or overnight
delivery service use: Minerals
Management Service, Royalty
Management Program, Rules and
Publications Staff, MS 3101, Building
85, Denver Federal Center, Room A—
212, Denver, Colorado 80225-0165.
FOR FURTHER INFORMATION CONTACT:
David S. Guzy, Chief, Rules and
Publications Staff, phone (303) 231-
3432, FAX (303) 231-3194, e-Mail
David__Guzy@smtp.mms.gov.

Dated: February 10, 1997.

Lucy R. Querques,

Associate Director for Royalty Management.
[FR Doc. 97-3908 Filed 2-14-97; 8:45 am]
BILLING CODE 4310-MR-P

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 914

[SPATS No. IN-136-FOR; Amendment No.
95-4]

Indiana Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; public comment
period and opportunity for public
hearing.

SUMMARY: OSM is announcing receipt of
a proposed amendment to the Indiana
regulatory program (hereinafter the
“Indiana program”) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). The proposed
amendment consists of revisions to
Indiana’s regulation pertaining to repair
or compensation for material damage
resulting from subsidence caused by
underground coal mining operations
and to replacement of water supplies
adversely impacted by coal mining
operations. The amendment is intended
to revise the Indiana program to be
consistent with the corresponding
Federal regulations.

DATES: Written comment must be
received by 4:00 p.m., e.s.t., March 20,
1997. If requested, a public hearing on
the proposed amendment will be held
on March 16, 1997. Requests to speak at
the hearing must be received by 4:00
p.m., e.s.t., on March 5, 1997.
ADDRESSES: Written comment and
requests to speak at the hearing should
be mailed or hand delivered to Ronald
F. Griffin, Acting Director, Indianapolis
Field Office, at the address listed below.

Copies of the Indiana program, the
proposed amendment, a listing of any
scheduled public hearings, and all
written comments received in response
to this document will be available for
public review at the addresses listed
below during normal business hours,
Monday through Friday, excluding
holidays. Each requester may receive
one free copy of the proposed
amendment by contacting OSM’s
Indianapolis Field Office.

Ronald F. Griffin, Acting Director,
Indianapolis Field Office, Office of
Surface Mining Reclamation and
Enforcement, Minton-Capehart
Federal Building, 575 North
Pennsylvania Street, Room 301,
Indianapolis, Indiana 46204-1521,
Telephone: (317) 226—6700.

Indiana Department of Natural
Resources, 402 West Washington
Street, Room C256, Indianapolis,
Indiana 46204, Telephone: (317) 232—
1547.

FOR FURTHER INFORMATION CONTACT:
Ronald F. Griffin, Acting Director,
Indianapolis Field Office, Telephone:
(317) 226-6700.

SUPPLEMENTARY INFORMATION:
I. Background on the Indiana Program

OnJuly 29, 1982, the Secretary of the
Interior conditionally approved the
Indiana program. Background
information on the Indiana program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval can be found in
the July 26, 1982, Federal Register (47
FR 32107). Subsequent actions
concerning the conditions of approval
and program amendments can be found
at 30 CFR 914.10, 914.15, and 914.16.

I1. Description of the Proposed
Amendment

By letter dated January 14, 1997
(Administrative Record No. IND-1551),
the Indiana Department of Natural
Resources (IDNR) submitted to proposed
amendment to its program pursuant to
SMCRA. Indiana submitted the
proposed amendment in response to a
May 20, 1996, letter (Administrative
Record No. IND-1540) that OSM sent to
Indiana in accordance with 30 CFR
732.17(c). Indiana proposes to amend
the following regulations of the Indiana
Administrative Code (IAC) pertaining to
repair or compensation for material
damage resulting from subsidence and
to replacement of water supplies.

1. 310 IAC 12-0.5 Definitions

a. Indiana proposes to add a
definition at 310 IAC 12-0.5-39.5 for
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the term “Drinking, domestic or
residential water supply.”

b. Indiana proposes to add a
definition at 310 IAC 12-0.5-72.1 for
the term “Material damage.”

c. Indiana proposes to add a
definition at 310 IAC 12-0.5-75.5 for
the term “Non-commercial building.”

d. Indiana proposes to add a
definition at 310 IAC 12-0.5-77.5 for
the term “Occupied residential dwelling
and structures related thereto.”

e. Indiana proposes to add a
definition at 310 IAC 12-0.5-107.5 for
the term “Replacement of water
supply.”

2. 310 IAC 12-3-81 Underground
Mining Permit Applications;
Reclamation Plan; Protection of
Hydrologic Balance

Indiana proposes to amend 310 IAC
12-3-81(c) by redesignating the
introductory paragraph as subsection
(c)(1) and by adding new subsection
(c)(2). New subsection (c)(2) requires the
PHC determination to include findings
on “whether the underground mining
activities may result in contamination,
diminution, or interruption of a well or
spring in existence at the time the
permit application is submitted and
used for domestic, drinking,or
residential purposes within the permit
or adjacent areas.” Existing subsections
(c)(2) through (c)(3) were redesignated
subsections (d)(1) through (d)(3), and
existing subsections (d) and (e) were
redesignated subsections (e) and (f),
respectively.

3.310IAC 12-3-87.1 Underground
Mining Permit Applications;
Reclamation Plan; Subsidence Control
Plan

Indiana proposes extensive revisions
to this section. The substantive
revisions are discussed below.

a. Subsections (a)(1) through (a)(3)
require an application to include a map,
a narrative, and a pre-subsidence survey
indicating the location, type, and
condition of structures and renewable
resource lands that subsidence may
materially damage or diminish in value
and of drinking, domestic, and
residential water supplies that
subsidence may contaminate, diminish,
or interrupt. Subsection (a)(3) also
requires the applicant to notify property
owners of the effect that denial of access
for purposes of conducting a pre-
subsidence survey will have on their
rights, to pay for any technical
assessment or engineering evaluation
needed, and to provide copies of the
survey and any technical assessment or
engineering evaluation to the property
owner and the director of IDNR.

b. Subsection (b) contains revised
requirements for a subsidence control
plan. A new introductory paragraph
provides that no further information
need be provided in the application
under this section if the survey
conducted under subsection (a) shows
that no structures, drinking, domestic,
or residential water supplies, or
renewable resource lands exist or that
no material damage or diminution in
value or reasonably foreseeable use of
such structures or lands and no
contamination, diminution, or
interruption of such water supplies
would occur as a result of mine
subsidence. The director of IDNR must
agree with the conclusion of the survey.
A subsidence control plan is required if
the survey identifies the existence of
structures, renewable resource lands, or
water supplies and if subsidence could
cause material damage to the identified
structures and renewable resource lands
diminution in value or foreseeable use,
or contamination, diminution, or
interruption of the protected water
supplies.

c. Subsection (b)(7) requires a
description of the methods that will be
taken to minimize damage to non-
commercial buildings and occupied
residential dwellings and related
structures; or a submittal of the written
consent of the owner of the structure or
facility that minimization measures
need not be taken; or, unless the
anticipated damage would constitute a
threat to health or safety, a
demonstration that the costs of
minimizing damage to these structures
or facilities exceed the anticipated cost
of repair for areas where planned
subsidence is projected.

d. Subsection (b)(8) requires a
description of the measures to be taken
to replace adversely affected protected
water supplies or to mitigate or remedy
any subsidence-related material damage
to protected land and structures.

4. 310 IAC 12-5-94 Underground
Mining; Hydrologic Balance; Water
Rights and Replacement

Indiana proposes to revise 310 IAC
12-5-94 to require the permittee to
replace any drinking, domestic or
residential water supply that is
contaminated, diminished or
interrupted by underground mining
activities if the affected well or spring
was in existence before the date the
director of IDNR received the permit
application. The baseline hydrologic
information and geologic information
concerning baseline hydrologic
conditions required in the permit
application will be used to determine

the impact of mining activities upon
water supply.

5.310 IAC 12-5-130.1 Underground
Mining; Subsidence Control; General
Requirements

Indiana proposes extensive revisions
to this section. The substantive
revisions are discussed below.

a. Indiana proposes to revise
subsection (a) by redesignating the
existing provisions (1)(A) and (1)(B) and
by adding two new provisions.
Subsection (a)(2) provides that if
planned subsidence is used, the
permittee must minimize material
damage to noncommercial buildings
and occupied residential dwellings and
related structures to the extent
technologically and economically
feasible. Except this is not required if he
has the written consent of the owners or
unless the anticipated damage would
constitute a threat to health or safety,
the costs would exceed the anticipated
costs of repair. Subsection (a)(3)
provides that the standard method of
room-and-pillar mining is not
prohibited.

b. Indiana proposes to revise
subsection (c)(2) by deleting the existing
language and adding new language.
New subsection (c)(2) requires the
permittee to repair or compensate the
owner for subsidence-related material
damage to non-commercial buildings or
occupied residential dwellings that
existed at the time of mining. It also
specifies the responsibilities of the
permittee under both the repair and
compensation options.

c. Indiana proposes to add new
subsection (c)(3) to provide for repair or
compensation for subsidence-related
material damage to structures or
facilities not protected by subdivision
(2).
d. Indiana proposes to add new
subsection (c)(4)(A) to provide that if
damage to non-commercial buildings or
occupied residential dwellings and
related structures occurs as a result of
earth movement within the area
determined by projecting a specified
angle of draw from underground mine
workings to the surface, a rebuttable
presumption exists that the permittee
caused the damage. The presumption
will normally apply to a 30-degree angle
of draw. The director of IDNR may
apply the presumption to a different
angle of draw under specified
circumstances.

e. Indiana proposes to add new
subsection (c)(4)(B) to provide that the
permittee or permit applicant may
request that the presumption apply to a
different site-specific angle of draw
based on a site-specific geotechnical
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analysis of the potential surface impact
of the mining operation that
demonstrates that the proposed angle of
draw has a more reasonable basis than
the one established in the Indiana
program.

f. Indiana proposes to add new
subsection (c)(4)(C) to provide that no
rebuttable presumption will exist if the
permittee is denied access to the land or
property for the purpose of conducting
a pre-subsidence survey.

g. Indiana proposes to add new
subsection (c)(4)(D) to provide for a
rebuttal of presumption under specified
circumstances.

h. Indiana proposes to add new
subsection (c)(4)(E) to provide that all
relevant and reasonably available
information will be considered in
determining whether damage to
protected structures was caused by
subsidence.

i. Indiana proposes to add new
subsection (c)(5) to require additional
performance bond if subsidence-related
material damage to protected land,
structures, or facilities occurs and if
contamination, diminution, or
interruption to water supplies occur. No
additional bond is required if repairs,
compensation or replacement is
completed within 90 days of the
occurrence of damage. Indiana may
extend the 90-day time frame under
specified circumstances.

I11. Public Comment Procedures

In accordance with the provisions of
30 CFR 732.17(h), OSM s seeking
comments on whether the proposed
amendment satisfies the applicable
program approval criteria of 30 CFR
732.15. If the amendment is deemed
adequate, it will become part of the
Indiana program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under DATES or at locations
other than the Indianapolis Field Office
will not necessarily be considered in the
final rulemaking or included in the
Administrative Record.

Public Hearing

Persons wishing to speak at the public
hearing should contact the person listed
under FOR FURTHER INFORMATION
CONTACT by 4:00 p.m., e.s.t., on March
5, 1997. The location and time of the
hearing will be arranged with those
persons requesting the hearing. If no one
requests an opportunity to speak at the

public hearing, the hearing will not be
held. Any disabled individual who has
need for a special accommodation to
attend a public hearing should contact
the individual listed under FOR FURTHER
INFORMATION CONTACT.

Filing of a written statement at the
time of the hearing is requested as it
will greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to speak have been heard.
Persons in the audience who have not
been scheduled to speak, and who wish
to do so, will be heard following those
who have been scheduled. The hearing
will end after all persons scheduled to
speak and persons present in the
audience who wish to speak have been
heard.

Public Meeting

If only one person requests an
opportunity to speak at a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing
to meet with OSM representatives to
discuss the proposed amendment may
request a meeting by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT. All such meetings
will be open to the public and, if
possible, notices of meetings will be
posted at the locations listed under
ADDRESSES. A written summary of each
meeting will be made a part of the
Administrative Record.

IV. Procedural Determinations
Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments

submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) The State submittal
which is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 914

Intergovernmental relations, Surface
mining, Underground mining.

Dated: February 6, 1997.
Brent Wahlquist,

Regional Director, Mid-Continent Regional
Coordinating Center.

[FR Doc. 97-3897 Filed 2—14-97; 8:45 am]
BILLING CODE 4310-05-M
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30 CFR Part 914

[SPATS No. IN-138-FOR; Amendment No.
95-3 11]

Indiana Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; public comment
period and opportunity for public
hearing.

SUMMARY: OSM is announcing receipt of
a proposed amendment to the Indiana
regulatory program (hereinafter the
“Indiana program’’) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). The proposed
amendment consists of revisions to the
Indiana Administrative Code (IAC)
regulations pertaining to Indiana’s small
operator assistance program. The
amendment is intended to revise the
Indiana regulations to be consistent
with the corresponding Federal
regulations and to incorporate changes
desired by the State.

DATES: Written comments must be
received by 4:00 p.m., e.s.t., March 20,
1997. If requested, a public hearing on
the proposed amendment will be held
on March 16, 1997. Requests to speak at
the hearing must be received by 4:00
p.m., e.s.t., on March 5, 1997.

ADDRESSES: Written comments and
requests to speak at the hearing should
be mailed or hand delivered to Ronald
F. Griffin, Acting Director, Indianapolis
Field Office, at the address listed below.

Copies of the Indiana program, the
proposed amendment, a listing of any
scheduled public hearings, and all
written comments received in response
to this document will be available for
public review at the addresses listed
below during normal business hours,
Monday through Friday, excluding
holidays. Each requester may receive
one free copy of the proposed
amendment by contacting OSM’s
Indianapolis Field Office.

Ronald F. Griffin, Acting Director,
Indianapolis Field Office, Office of
Surface Mining Reclamation and
Enforcement, Minton-Capehart
Federal Building, 575 North
Pennsylvania Street, Room 301,
Indianapolis, Indiana 46204-1521,
Telephone: (317) 226—6700.

Indiana Department of Natural
Resources, 402 West Washington
Street, Room C256, Indianapolis,
Indiana 46204, Telephone: (317) 232—
1547.

FOR FURTHER INFORMATION CONTACT:
Ronald F. Griffin, Acting Director,

Indianapolis Field Office, Telephone:
(317) 226-6700.

SUPPLEMENTARY INFORMATION:
I. Background on the Indiana Program

On July 29, 1982, the Secretary of the
Interior conditionally approved the
Indiana program. Background
information on the Indiana program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval can be found in
the July 26, 1982, Federal Register (47
FR 32107). Subsequent actions
concerning the conditions of approval
and program amendments can be found
at 30 CFR 914.10, 914.15, and 914.16.

11. Description of the Proposed
Amendment

By letter dated January 13, 1997
(Administrative Record No. IND-1550),
the Indiana Department of Natural
Resources submitted to OSM proposed
State program amendment number 95—
3 Il pursuant to SMCRA. Indiana
submitted the proposed amendment at
its own initiative. The proposed
amendment revises Indiana’s
regulations pertaining to the small
operator assistance program at 310 IAC
12-3-130, definitions; 310 IAC 12-3-
131, eligibility for assistance; 310 IAC
12-3-132, filing for assistance; 310 IAC
12-3-132.5, application approval and
notice; 310 IAC 12-3-133, program
services and data requirements; 310 IAC
12-3-134.1, qualified laboratories; 310
IAC 12-3-134.5, assistance funding; and
310 IAC 12-3-135, applicant liability.
Specifically, Indiana proposes the
following revisions.

1. 310 IAC 12-3-130 Small Operator
Assistance; Definitions

Indiana proposes to revise the
definitions for the terms *“‘program
administrator’” at 310 IAC 12—-3-130(4)
and ““‘qualified laboratory” at 310 IAC
12-3-130(5).

2.310 IAC 12-3-131 Small Operator
Assistance; Eligibility for Assistance

a. Indiana proposes to revise 310 IAC
12-3-131 by deleting the existing
language in subsections (2)(A) and
(2)(D); by redesignating subsections
(2)(A), (2)(C) as (2)(B), and (2)(E) as
(2)(D); and by adding new subsection
(2)(0). _ _

New subsection (2)(C) requires that
production from all coal produced by
operations owned by persons who
directly or indirectly control the
applicant by reason of ownership,
direction of management, or in any
manner be attributed to the applicant.

b. Indiana proposes to move the
substantive provision in subsection (3)

to new subsection (4) with minor
language changes. New subsection (3)
requires that the applicant not be
restricted in any manner from receiving
a permit.

3. 310 IAC 12-3-132 Operator
Assistance; Filing for Assistance

Indiana is proposing minor language
changes to clarify the existing
requirements for the information to be
included in an application for
assistance.

4. 310 IAC 12-3-132.5 Small Operator
Assistance; Application Approval and
Notice

a. Indiana proposes to add new
subsection (c) to allow data collection
and analysis to proceed concurrently
with the development of mining and
reclamation plans by the operator.

b. Indiana proposes to add new
subsection (d) to require that data
collected under its small operator
assistance program be made available to
the public and that the program
administrator develop procedures for
interstate coordination and exchange of
data.

5. 310 IAC 12-3-133 Small Operator
Assistance; Program Services and Data
Requirements

Indiana is proposing minor language
changes in this section to clarify the
program services available for eligible
operators who request assistance.

6. 310 IAC 12-3-134.1 Small Operator
Assistance; Qualified Laboratories

Indiana proposes to delete section 134
and to add its substantive provisions to
section 134.1. Minor language changes
are also proposed.

7.3101AC 134.5 Small Operator
Assistance; Assistance Funding

Indiana proposes to add a new section
at 310 IAC 134.5 concerning Indiana’s
use of funds authorized for the small
operator assistance program. Subsection
(a) requires that the funds be used to
provide the services specified in section
133 and not be used to cover
administrative expenses. Subsection (b)
requires the program administrator to
establish a formula for allocating funds
to provide services for eligible small
operators if the available funds are less
than those required to provide the
services pursuant to this rule.

8. 310 IAC 12-3-135 Small Operator
Assistance; Applicant Liability

Indiana proposes minor language
changes in this section to clarify the
requirements for an applicant to
reimburse funds received for services
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rendered under the small operator
assistance program.

I11. Public Comment Procedures

In accordance with the provisions of
30 CFR 732.17(h), OSM is seeking
comments on whether the proposed
amendment satisfies the applicable
program approval criteria of 30 CFR
732.15. If the amendment is deemed
adequate, it will become part of the
Indiana program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under DATES or at locations
other than the Indianapolis Field Office
will not necessarily be considered in the
final rulemaking or included in the
Administrative Record.

Public Hearing

Persons wishing to speak at the public
hearing should contact the person listed
under FOR FURTHER INFORMATION
CONTACT by 4:00 p.m., e.s.t., on March
5, 1997. The location and time of the
hearing will be arranged with those
persons requesting the hearing. If no one
requests an opportunity to speak at the
public hearing, the hearing will not be
held. Any disabled individual who has
need for a special accommodation to
attend a public hearing should contact
the individual listed under FOR FURTHER
INFORMATION CONTACT.

Filing of a written statement at the
time of the hearing is requested as it
will greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to speak have been heard.
Persons in the audience who have not
been scheduled to speak, and who wish
to do so, will be heard following those
who have been scheduled. The hearing
will end after all persons scheduled to
speak and persons present in the
audience who wish to speak have been
heard.

Public Meeting

If only one person requests an
opportunity to speak at a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing
to meet with OSM representatives to
discuss the proposed amendment may
request a meeting by contacting the
person listed under FOR FURTHER

INFORMATION CONTACT. All such meetings
will be open to the public and, if
possible, notices of meetings will be
posed at the locations listed under
ADDRESSES. A written summary of each
meeting will be made a part of the
Administrative Record.

IV. Procedural Determinations

Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
720(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal

which is the subject of this rule is based

upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 914
Intergovernmental relations, Surface
mining, Underground mining.
Dated: February 6, 1997.

Brent Wahlquist,

Regional Director, Mid-Continent Regional
Coordinating Center.

[FR Doc. 97-3898 Filed 2—14-97; 8:45 am]
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[IN 68-1-7308b; FRL-5678-4]
Approval and Promulgation of
Implementation Plan; Indiana

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA proposes to approve
the State implementation plan (SIP)
revision submitted by the State of
Indiana for the purpose of incorporating
minor changes to existing regulations
and accommodating recent revisions to
the SIP by adding and updating
regulations. The EPA made a finding of
completeness in a letter dated
November 25, 1994. This revision
affects definitions in the General
Provisions of the Indiana SIP (326 IAC
1-1, 1-2, 1-6), and the Permit Review
Rules (326 IAC 2-1). In the final rules
section of this Federal Register, the EPA
is approving these actions as a direct
final rule without prior proposal
because EPA views these as
noncontroversial actions and anticipates
no adverse comments. A detailed
rationale for the approval is set forth in
the direct final rule. If EPA receives
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adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period on
this notice. Any parties interested in
commenting on this notice should do so
at this time.

DATES: Comments must be received in
writing on or before March 20, 1997.
ADDRESSES: Comments can be mailed to:
J. EImer Bortzer, Chief, Regulation
Development Section, Regulation
Development Branch, United States
Environmental Protection Agency, 77
West Jackson Boulevard (AR-18J),
Chicago, Illinois 60604.

Copies of the State’s submittal and
EPA'’s analysis of it are available for
inspection at: Regulation Development
Section, Regulation Development
Branch (AR-18J), U.S. Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604.

FOR FURTHER INFORMATION CONTACT:
Alvin Choi, Environmental Engineer,
Permits and Grants Section, Regulation
Development Branch (AR-18J), U.S.
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 886—3507.
SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule published in the rules section
of this Federal Register.

Dated: December 12, 1996.
Valdas V. Adamkus,
Regional Administrator.
[FR Doc. 97-3863 Filed 2-14-97; 8:45 am]
BILLING CODE 6560-50—P

40 CFR Part 52
[TN-178-1-9707b; FRL-5683-1]
Approval and Promulgation of

Implementation Plans; Hamilton
County, Tennessee

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the State of
Tennessee on behalf of the Chattanooga-
Hamilton County Air Pollution Control
Bureau (CHCAPCB) for the purpose of
establishing a Federally enforceable
state operating permit (FESOP) program.
In order to extend the Federal
enforceability of CHCAPCB’s FESOP to
hazardous air pollutants (HAP), EPA is
also proposing approval of the

CHCAPCB’s FESOP regulations
pursuant to section 112 of the Clean Air
Act as amended in 1990 (CAA).

In the Final Rules Section of this
Federal Register, EPA is approving
CHCAPCB’s SIP revision as a direct
final rule without prior proposal
because the Agency views this as
noncontroversial revision amendments
and anticipates no adverse comments. A
detailed rationale for the approvals is
set forth in the direct final rule. If no
adverse comments are received in
response to that direct final rule, no
further activity is contemplated in
relation to this proposed rule. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period
on this approval action. Any parties
interested in commenting on this action
should do so at this time.

DATES: To be considered, comments
must be received by March 20, 1997.

ADDRESSES: Written comments should
be addressed to: Kelly Fortin, Air &
Radiation Technology Branch, Air,
Pesticides & Toxics Management
Division, Region 4, Environmental
Protection Agency, Atlanta Federal
Center, 100 Alabama Street SW.,
Atlanta, Georgia 30303.

Copies of the material submitted by
the State of Tennessee on behalf of the
CHCAPCB may be examined during
normal business hours at the following
locations:

Air and Radiation Docket and
Information Center (Air Docket 6102),
U.S. Environmental Protection
Agency, 401 M Street SW.,
Washington, DC 20460.

Environmental Protection Agency,
Region 4, Air & Radiation Technology
Branch, Atlanta Federal Center, 100
Alabama Street SW., Atlanta, Georgia
30303.

Tennessee Department of the
Environment and Conservation, L&C
Annex, 401 Church Street, Nashville,
Tennessee, 37243-1531.

Chattanooga-Hamilton County Air
Pollution Control Bureau, 3511
Rossville Boulevard, Chattanooga,
Tennessee 37407-2495.

FOR FURTHER INFORMATION CONTACT:
Kelly Fortin, Air & Radiation
Technology Branch, Air, Pesticides &
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, Atlanta Federal Center, 100
Alabama Street SW., Atlanta, Georgia
30303, 404-562-9117. Reference file
TN178-1.

SUPPLEMENTARY INFORMATION: For
additional information, refer to the
direct final rule which is published in
the rules section of this Federal
Register.

Dated: January 23, 1997.
A. Stanley Meiburg,
Acting Regional Administrator.
[FR Doc. 97-3866 Filed 2—14-97; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Parts 52 and 81
[OH78-2; FRL-5689-N]

Approval and Promulgation of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes; Ohio

AGENCY: Environmental Protection
Agency (USEPA).
ACTIO